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An alleged overpayment to the rail- 
road of more than $1,000,000 of guar- 
anteed income for the guaranty period 
following termination of Federal con- 
trol of railroads under the Transporta- 
tion Act, which was certified by the 
Interstate Commerce Commisson un- 
der. section 212 of the act, was held 
valid. The Supreme Court, in affirm- 
ing dismissal of the Government's suit 
to recover back the alleged excess 
amount, ruled that the certificate was 
final and conclusive as to the amount 
due, despite a later finding by the 
Commission that a lesser sum should 
have been paid. 

UniTep STATES 
v. 

Great NORTHERN RAILWAY COMPANY. 
Supreme Court of the United States. 
No. 96. 

On writ of certiorari to the Circuit Court 

of Appeals for the Eighth Circuit. 
THomMas D. Tuacuer, Solicitor General 

(Joun Lorp O'Brian, Assistant to the 

Attorney General, CHarLes H. WESTON, 

WENDELL BERGE, ELMER B. COLLINS and 

Erwin N. Griswotp with him on the 

brief), for petitioner; F. G. Dorety (R. 

J. Hacman, W. W. Mittan and R. E. L. 

SmitH with him on the brief), for re- 

spondent. 

Opinion of the Court 
Nov. 7, 1932 

Mr. Justice Cardozo delivered the opin- 
ion of the court. 

The petitioner, the United States of 
America, has sued to recover a payment 
made to the respondent, the Great North- 
ern Railway Company, by force of a cer- 


Table of Cases 


Index Page 


Northern Ry. Co... 1 
Co. v. United States 


United States v. Great 

Norfolk & Western Ry. 
es al 

Burnet, etc. v. Harmel 

Mosher v. City of Phoenix 

Grau v. United States 

Washington Fidelity National Insurance ‘Co. 
v. Burton eas 
Stapf, U. S. ex rel. v. Corsi, etc 
Gebardi et al. v. United States . 
New York Conteal Securities Corp. v. 
States et al. 

Gulf States Steel Co. et al. United States 
United States v. PTE TEPTS “cain & Eleva- 
tor Co. 

, Schoenthal et ‘al. 
08, G00. . 6... 
Seaboard Air Line Ry. Co. v. 
Powell et al. v. Alabama . 
Wood, ete. v. Broom .... 
Journal and Calendar coves 


United 
1 


ee ian Trust ‘Co., Trus- 


Watson 


| C., section 77), it 


| come for 


| States, 286 U. S. 





WASHINGTON, D. ther res 8, 1932 


INDEX ] 
PAGE 





tificate of the Interstate Commerce Com- 
mission, the Government asserting that 
the payment was excessive and that the 
certificate permitting it was the product 
of mistake. A judgment of the District 
Court in favor of the respondent was 
affirmed by the Circuit Court of Appeals 
for the Eighth Circuit. 57 F. (2d) 385. 
The case is here on certiorari. 

The respondent was a railroad under 
Federal control when control was relin- 
ouished by the Government on March 1, 
1920. By the Transportation Act of that 
year (41 Stat. 464, section 209; 49 U. S. 
had the protection of 
a guaranty as to its railway operating in- 
six months thereafter. 

The United States guaranteed that dur- 
ing this guaranty period the income 


rier was entitled during the period of Fed- 
eral conirol. a States v. Guaranty 
Trust Co., 280 U. 478; Texas & Pacific 
Ry. Co. v. United States, 286 U. S. 285; 
Continental Tie and Lumber Co. v. United 
290. 

Upon the Interstate Commerce Com- 
mission was laid the duty of ascertaining 


| should be not less than one-half of the | 
| annual compensation to which the car- 


the amounts necessary to make good this 


| guaranty and of certifying to the Secretary 
| of the Treasury the results of the inquiry. 
| Something 


more was required for 
purpose than the mere comparison of re- 
ceipts and expenses during the period of 
control with receipts and expenses during 
the six months following. 


In the ascertainment of railway oper- 
ating income, or any deficit therein, the 
amount to be inciuced in operating ex- 
penses for maintenance of way and struc- 
tures, or for maintenance of equipment, 
was to be fixed by the Commission, and 
was not dependent solely on the action of 
the carrier. For that purpose reference 
was to be had to the tests prescribed by 
the Standard form of contract for Federal 
control. Transportation Act, 1920, section 
209f (3); Federal Controi Contract, sec- 
tion 5a. 


| the 


this | 


The Commission was to take as its base | 


the average six months’ maintenance ex- 
penses of the carrier during the years 
characterized as “the test period,” i. e., 
the three years ended June 30, 1917. This 
amount was to he readjusted, however, 
so as to make allowance for changes in 
the extent of property maintained, for 
changes in the natuie or intensity of the 
use, and, most important, for changes in 
the cost of labor and material. 

The end in view was the arrival at a 


figure that would permit the property to | 


be kept up in the same state of reparation 
as at the time when the carrier’s posses- 


sion had been yielded to the Government, 
The task of the Commission was not exe 
hausted, however, when it ascertained the 
allowance to be made for the cost of 
maintenance. 

It was to require the restatement of 
other operating expenses in addition to 
those for maintenance “to the extent 
necessary to correct and exclude any dis- 
proportionate or unreasonable charge to 
such expenses” for the guaranty period, 
or any charge “which under a proper 
system of accounting is attributable to 
another period.” Transportation Act, sec- 
tion 209f (5). 

A task so vast and intricate exacted 
time and study. Many of the carriers, 
however, including this respondent, were 
in urgent need of cash for pressing ob- 
ligations. The statute contained — pro- 
visions that were intended to relieve the 
pressure. By section 209 ‘h) the Commis- 
sion was empowered, upon application dur- 
ing the guaranty period, to issue certifi- 
cates for advance payments, such ad- 
vances to be not in excess of the “esti- 
mated amount” necessary to make good 
the guaranty. 

The Secretary of the Treasury was di- 
rected to make the advances in the 
amounts specified in the certificate upon 
execution by the carrier of a con- 
tract, “secured in such manner as the 
Secretary may determine,” that upon final 
determination of the amount of the guar- 
anty it would repay the excess payment 
with interest, if excess there should be 
found to be. 

Under the authority of that section, cer- 
tificates in the amount of $6,500,000 were 
issued by the Commission and collected 
by the carrier. The payments thus re- 
ceived were well within the limit of the 
guaranty as finally determined and as to 
these no claim for reimbursement is put 
forward by the Government. 

The relief permissible under section 
209 ‘h) turned out to be inadequate. It 
was limited to applications made before 
the guaranty period had expired, to ap- 
plications, that is to say, before Sept. 1, 
1920. In the case of the respondeni, as 
in that of other carriers, the guaranty 
period expired with the Commission still 
unready to announce its ultimate award, 


Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Nov. 9. 

This Supplement also contains a 
reprint of the opinion in the Mis- 
sissippi congressional redistricting 
case announced on Oct. 18. 
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and with the pressure of the need for in- 
termediate relief as urgent as before. 

Accordingly, the Transportation Act, 
1920, was amended on Feb. 26, 1921, by au- 
thorizing the Commission, if not at the 
time able finally to determine the whole 
amount due, to make its certificate for 
any amount definitely ascertained by it to 
be due, and thereafter in the same man- 
ner to make further certificates, until the 
whole amount due had been certified. Act 
of Feb. 26, 1921, c. 72; 41 Stat. 1145, sec- 
tion 212; 49 U. S. C., section 79. The text 
of the statute is quoted in the margin. 
(Note No. 1.) 


At the time of the enactment of that 
section, the respondent had already filed 
with the Commission a guaranty claim 
in the sum of $18,498,391.67, of which 
$6,500,000 had already been paid through 
certificates issued under section (h), leav- 
ing a balance of $11,998,391.67 still claimed 
to be due. The respondent, in submitting 
this claim, gave notice that it required 
a $6,000,000 advance to meet a pressing 
obligation, and asked for a certificate to 
that extent to be used as a basis for credit 
upon an application for a bank loan, 


Such a certificate was issued on Feb, 
23, 1921, though the Commission and the 
carrier understood that under the statute 
then in force it could not be made the 
basis for a payment by the Secretary of 
Treasury, Three days later section 212 was 
added to the Transportation Act, and the 
legal aspect of the situation was at once 
transformed. At the respondent’s request, 
the Commission cancelled its advisory cer- 
tificate of Feb. 23, 1921, and on March 1, 
1921, issued a inew certificate under the 
authority of the statute. 

“The Commission has ascertained and 
hereby certifies to the Secretary of the 
Treasury that the amount of six million 
dollars ($6,000,000) in addition to any sum 
or sums heretofore certified in favor of 
the carrier under section 209 of the Trans- 
portation Act, 1920, is necessary to make 
good to said carrier the guaranty provided 
by the said section. The Commission 


Note No. 1.—‘Section 212. (2) In making 
certifications under section 204 or section 209, 
the Commission, if not at the time able fi- 
nally to determine the whole amount due 
under such section to a carrier or the Ameri- 
can Railway Express Company, may make 
its certificate for any amount definitely as- 
certained by it to be due, and may there- 
after in the same manner make further cer- 
tificates, until the whole amount due has 
been certified. The authority of and direction 
to the Secretary of the Treasury under such 
sections to draw warrants is hereby made 
applicable to each such certificate. Warrants 
drawn pursuant to this section, whether in 
partial peyment or in final payment, shall be 
aid: (1) If for a payment in respect to re- 
mbursement of a carrier for a deAcit during 
the period of Federal control, out of the ap- 
propriation made by section 204; (2) if for a 
payment in respect to the guaranty to a car- 
rier other than the American Railway Ex- 
— Company, out of the appropriation made 
y subdivision (g) of section 209; and (3) if 
for @ payment in respect to the guaranty to 
the American Railway Express Company, out 
of the appropriation made by the fifth para- 
graph of subdivision (i) of section 209. 

“(b) In ascertaining the several amounts 
payable under either of such sections, the 
Commission is authorized, in the case of de- 
ferred debits and credits which can not at 
the time be definitely determined, to make, 
whenever in its judgment practicable, a rea- 
sonable estimate of the net effect of any 
such items, and, when agreed to by the car- 
rier or express company, to use such estimate 
as a definitely ascertained amount in certify- 
ing amounts payable under either of such 
sections, and such estimates so agreed to shall 
be prima facie but not conclusive evidence 
of their correctness in amount in final set- 
tlement.” 


| in the making of the certificate is neither | 
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{ 
hereby certifies that such amount of six | 
million dollars ($6,000,000) can not be re- | 
duced by further accounting or otherwise,” | 
with which was coupled a statement that ; 
additional amounts might be found to be 
owing on further investigation. 

The respondent, armed with this cer- 
tificate, procured from the Treasury the | 
$6,000,000 required for its present needs. | 
This amount added to the earlier pay- 
ments of $6,500,000, makes up a total of 
$12,500,000 collected on account of its 
claim against the Government. The total 
was nearly $6,000,000 less than the amount | 
claimed by the respondent to be ultimately | 
due. 

It was about $3,200,000 less than the 
estimate of the final payment submitted 
as a basis for the certificate in a report | 
to the Commission by the Bureau of 
Finance. Whatever the final payment 
might afterwards be found to be, the sum 
certified to be due left or seemed to leave | 
a margin of error ample enough for any | 
change within the zone of reasonable ex- 
pectation. 

The Commission, after satisfying thus 
the instant needs of the respondent, con- 
tinued the investigations necessary to as- | 
certain the final balance. Not till -five | 
years had passed was it ready to announce 
its findings. In the meantime it had filed 
a series of reports or decisions defining or | 
revising the principles and formulae that 
were to govern it thereafter in the allow- 
ance or disallowance of expenditures for | 
maintenance. See, e. g., Maintenance Ex- 
penses under section 209, 70 I. C. C. 115; 
in the matter of Final Settlement under | 
section 209 of the Transportation Act, 
1920, 70 I. C. C. 711. 

By its final certificate issued on June 8, 
1926, under section 209 (g), it certified 
that the total amount necessary to make 
good the guaranty was $11,170,214.02, 
which was less by $1,329,786.98 than the 
payments already made. Cf. Great North- 
ern Railway v. United States, 277 U. 8. 
172. For the recovery of the difference 
with interest this action was brought. 

We may assume in favor of the peti- 
tioner that a certificate issued by the 
Commission under section 212 of the stat- 
ute is open to impeachment for fraud or 
mistake, and that payments burdened with 
those infirmities are subject to be re- 
claimed. If this be assumed, it does not 
avail without more to lay a duty of resti- 
tution upon the carrier before us. Fraud 





proved nor even intimated. 

Mistake also there was none, but merely 
a revision of judgment in respect of mat- 
ters of opinion. The respondent reported 
that it had paid out for maintenance dur- 
ing the guaranty period $28,982,000. There 
is no claim that this report was false even 
to a penny. Readjustments were needed, 
however, as we have already pointed out, 
whereby allowance might be made for 
fluctuations in the cost of labor and ma- 
terial, as well as for other economic 
changes, between the period of test and 
the period of guaranty. 

The formulae for the readjustment of 
maintenance expenditures in use by the 
Commission on March 1, 1921, reduced the 
maintenance allowance to $27,233,000, 
which was more than $1,500,000 less than 
the expenditures actually made. The for- 
mulae in use on June 8, 1926, reduced the 
allowance for maintenance to $23,815,000. 
In this last reduction lies the explanation 





| of the other. 


| railroad of the carrier are situated.” 


| puted and separately applied. 


of the discrepancy between the partial cer- 
tificate and the final one. 

Neither set of formulae is an expression 
of mathematical truth in such a sense that 
accuracy may be affirmed of one and error 
Each makes it necessary to 
multiply the expenses of the test period 
by a factor derived from an imperfect and 
approximate estimate of a composite 
change of prices. To what extent the fac- 
tor is an expression of mere opinion is per- 
ceived when the process back of it is con- 
sidered. 

At the date of the partial certificate va- 
rious items of expense during the years of 
the test period—the cost of locomotives, of 
cars, of tracks, and many others—were 
separately considered, and the proper per- 
centages of increase during the period of 
the guaranty applied separately to each 
of them. At the date of the final certifi- 
cate, the Commission determined to aban- 
don these refinements, It joined together 
all the property of all the carriers in re- 
gional or territorial groups, and ascer- 
tained the factor of increase for the mem- 
bers of a group collectively. 


By the use of this method, the test pe- 


| riod expense was to be “multiplied by a 
| factor representing the increase in the 


general level of cost of labor and material 


| for the territories in which the lines of 


A 
general equation factor was substituted 
for a series of factors separately com- 
The re- 
sult, as the Commission concedes in its 
report, is at best an approximation repre- 
senting an exercise of judgment as to the 
effect of a composite increase. 

What is thus conceded in the report 
as to the source of the discrepancy be- 
tween the two certificates was confirmed 
upon the trial by the testimony of a wit- 
ness for the Government. The difference, 
he tell us, “grew out of a difference of 
opinion as to the method of calculation 
rather than out of errors in the figures 
submitted.” 

The Commission has not said that in 
any particular case the general equation 
factor will yield results more accurate 


| than those attained by the method there- 


tofore in use. It has claimed no more for 
the new method than an enhancement 
of simplicity gtong with an approach to 
accuracy not inferior to that of the meth- 
od displaced. 


In these circumstances we find no basis 
for a holding that the payment made to 
the respondent under the partial cer- 
tificate of March 1, 1921, was dye to any 
mistake of fact, either unilateral or mu- 
tual. United States v. Barlow, 132 U. 8. 
271, 280, 281. Cf. Gordon v. Butler, 105 
U. S. 553, 557, 558. The officials of the 
Government knew precisely what they 
were doing, and kept well within the 
statute defining their authority. 

They did not act illegally like the of- 
cials whose acts were challenged in the 
cases cited by the petitioner. Wisconsin 
Central Railroad Co. v. United States, 164 
U. 8. 190; Grand Trunk Western Railway 
Co. v. United States, 252 U. 8. 112; Burnet 
v. Porter, 283 U. 8. 230. 

Charged with a difficult task exacting 
judgment and discretion, they came to a 
decision in good faith with knowledge of 
the relevant facts and without departure 
from the law. If the payment under their 

certificate is to be reclaimed, some other 


4 
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ground than mistake or illegality must be 
found to sustain the reclamation. 
Mistake and illegality being thus ex- 
cluded from the reckoning, we are brought 
to a second ground for reclamation put 
forward by the Government. The argu- 
ment is made that by the true construc- 
tion of the statute, a certificate issued by 
the Commission under section 212 is pro- 
visional and tentative; that upon the issu- 
ing of a final certificate of inconsistent 


tenor, it is superseded and nullified as to | 


the past as well as to the future; and that 
payments made under its authority, 
though legal in the making, become illegal 
by retroaction. We do not so interpret the 
meaning of the statute. 


If all that the lawmakers had in view | 


was to authorize mere advances on the 
basis of an estimate, the carrier remain- 
ing bound to refund the excess in the 


event that the estimate was thereafter | 


found to be too high, a suitable form was 
at hand in section 209 (h) for the ex- 
pression of their purpose. All that was 


necessary was to strike out the require- | 


ment that application must be made dur- 


ing the guaranty period, and to provide | 


that the promise of the carrier to refund 
might be accepted without security. 


Section 209 (h), thus reframed, would | 


have given expression with nicety to the 


obligation which the respondent is said to | 


have assumed. But section 212, as en- 
acted, was drafted upon different lines. By 
subdivision a of the section, the Commis- 
sion, if unable finally to determine the 
whole amount due, may make its certifi- 
cate for any amount definitely ascertained 
by it to be due, with supplemental certifi- 
cates from time to time thereafter. No 


longer does the statute speak, as it had | 
spoken in section 209 (h), of “estimated 
amounts,” and of contracts to refund any | 


excess in the “advances.” 


The newly authorized certificates are to | 


represent what has been “definitely ascer- 
tained;” and moneys procured thereby are 
‘characterized no longer as “advances,” but 
as partial or final payments. If, however, 
the meaning of subdivision a could con- 
ceivably be doubtful when considered by 


itself, the doubt is removed by subdi- | 


vision b. 


The lawmakers foresaw that there might | 


be “deferred debits and credits,” such as 


unsettled damage ciaims, which could not | 


be fully ascertained till a long time had 
gone! by. Accordingly, subdivision b pro- 
vides that the Commission shall be “au- 
thorized, in the case of deferred debits 
and credits which cannot at the time be 
definitely determined, to make, whenever 
in its judgment practicable, a reasonable 
estimate of the net effect of any such 
items,” the estimates so made to be “prima 
facie but not conclusive evidence of their 
correctness in the event of final settle- 
ment.” 

The petitioners would have us hold that 
subdivisions a and b, parts of a single sec- 
tion, mean one and the same thing with 
all their difference of form. The contrast 
between them is too pointed to permit us 
to find identity of thought lurking dor- 
mant and concealed beneath this diversity 
of phrase. 

Thus far we have not traveled, in our 


search for the meaning of the lawmakers, | 


beyond the borders of the statute. In aid 


of the process of construction we are at | 
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have recourse to the legislative history of 
the measure and the statements by those 
in charge of it during its consideration by 
the Congress. United States v. Missouri 
Pacific Railroad Co., 278 U. 8. 269, 278. 

If such recourse be had, there is con- 


advances. Subdivisions a and b, as orig- 
inally introduced, drew no distinction as 
| to the effect of payments made there- 
under, the certificates being as conclusive 
| under the one as under the other. 


| b by making the effect of such certificates 
prima facie, but not conclusive, was car- 


pages 2815, 2816. 
A separate proposed amendment to 
modify subdivision a in substantially the 


Record, part 3, pages 2812, 2815. In the 
discussion of these amendments, the in- 
quiry was pressed whether the Govern- 
ment would be helpless if the certificates 
were too high. The answer was emphatic 
that the certificates were final. 60 Con- 
gressional Record, part 3, pages 2739, 2802, 
2803, 2809, 2812, 2813. 

A word of answer is still due to the 





duty. Without probing at this time the 


legal implications of this argument, we find | 


it whtiout adequate basis in the facts. 
Whatever basis it has is in the testimony 
of an accountant in the service of the 
Commission. 

His conclusions are contradicted by evi- 
dence, direct and circumstantial, offered 
by the carrier, and contradicted also by 


The record may permit an inference that 
the whole amount owing in order to dis- 
charge the guaranty had not been so defi- 


mission willing to recommend a settle- 
ment in full, though even this may be un- 
certain. It does not command a holding 


| as to preclude the definitive approval of a 
payment on account. 
The judgment is affirmed. 
xk 

An order of the Interstate Com- 
merce Commission requiring the rail- 
road to carry its investment in coal 
collieries as nontransportaton property 
although practically the entire output 
is consumed in its operations was held 
valid by the court. The Commission's 
order, the court decided, was a valid 
and reasonable exercise of the power 
conferred by section 20 of the Inter- 
state Commerce Act. The Commis- 
sion did not err, it was held, in finding 
that appellant’s fuel mines are not 
property owned, held and used in the 
service of transportation and for the 
purposes of a common carrier. The 
court affirmed 1 decision of the Dis- 
trict Court for the Western District 
of Virginia which refused to enjoin 
the order of the Commission. 





| NorFoLs: & Westerw RarLway Company 
v 


UniTep STATES AND INTERSTATE COMMERCE 
CoMMISSION. 
Supreme Court of the United States. 
No. 18. 


liberty, if the meaning be uncertain, to | On appeal from the District Court of the 


firmation of the view that the certificates | 
were more than estimates of provisional | 


A | 
| proposed amendment to modify subdivision | ° 


ried. 60 Congressional Record, part 3, | 


Same way was rejected. 60 Congressional | 


argument of the Government that the | 
certificate is void because the work of the | 
Commission was so hasty and imperfect | 
as to involve an abdication of its statutory | 


the recitals, of his superior’s certificate. | 


nitely determined as to make the Com- | 


that the margin of error was so inscrutable | 
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United States for the Western District 
of Virginia. 
D. Lyncu Younoer and F. Markoe RIvINvus 
(THEeopore W. Reatu, 8. Kinc FUNK- 
| HOUSER and Harvey B. APPEeRsSON with 
them on the brief), for appellant; JoHn 
Lore O'Brian, Assistant to the Attorney 
General (Tuomas D. THACHER, Solicitor 
General, CHarLtes H. WESTON, WILLIAM 
G. Davis, Emer B. Co.titins, Danie, W. 
KNOWLTON and Netson THomas with 
him on the brief), for appellees. 
Opinion of the Court 
Nov. 7, 1932 


Mr. Justice Roserts delivered the opin- 
ion of the court. 

The Interstate Commerce Commission 
issued an’ order pursuant to section 20 
(Note No. 1) of the Interstate Pommerce 
Act, as amended, requiring-the Norfolk 
| & Western Railway Company to carry 
| certain coal mining properties in its ac- 
counts as not used in the service of trans- 
portation. The railway filed a petition 
in the District Court to enjoin the en- 
forcement of the order, and from a decree 
| of dismissal by a District Court, of three 
judges, this appeal was taken. 

During the period between 1917 and 1920 
the railway experienced difficulty in ob- 
taining an adequate supply ,of coal of 
satisfactory quality for use in its locomo- 
tives. In* an effort to meet this situa- 
| tion and to reduce costs of operation three 
coal mines, adjacent to the right Of way, 
were acquired, the terms of purchase be- 
ing that they should be used solely for 
the supply of locomotive fuel. The invest- 
ment was, as of Sept. 30, 1928, after debits 
for depreciation and depletion, $2,650,- 
467.28. 

The estimate is that the coal in the 
three mines will be exhausted in 17 years, 
33 years, and 35 years, respectively. The 
entire output, except for a trifling amount 
| furnished to mine employes, is consumed 
in carrier activities. The collieries furnish 
approximately 48 per cent of the railway’s 
requirements. 

A general order of the Commission, in 
force long prior to the company’s pur- 
chase of the mines, required such assets 
| to be shown under Account 1705, “‘Miscel- 
laneous Physical Property,” whieh in- 
cluded investments in physical property 
not used in transportation. Since acqui- 
sition of the first of the mines the railway 
has carried the investment in this ac- 
| count. In 1927 the company addressed a 
| letter to the Commission requesting per- 
mission to transfer the investment from 
Account 705 to Account 701, which come 
prises investment in road and equipment, 
Thereupon an ex parte order was made 
directing that, as therefore, the cost of 
the collieries should appear in Account 
705. 

On petition a hearing was afforded, 
after which the Commission entered the 
order now under attack, prescribing that 
the investment be carried under Account 
705, and providing further that the 
charges to Account 716, “Material and 
Supplies,” for coal purchased for con- 
sumption in appellant’s transportation 
operations, be upon the basis of the aver- 
| age monthly cost per ton of producing 
coal; adding that if necessity should ap- 
pear the proceeding would be reopened 
for the purpose of considering and fur- 
| ther regulating the accounting under 








Note No. 1.—U. &. C., Tit, 49, section 20, 
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which the costs per ton are ascertained. 
First. The Commission’s order is chal- 
lenged as in excess of the statutory grant 
of power. The concession is made that 
section 20 of the Act grants a discretion 
to prescribe a uniform system of accounts, 
the manner in which they shall be kept, 
and the forms thereof. The appellant, 
nowever, asserts that this discretion is 
limited by the purposes and ends for 
which such accounts are to be kept, as 
exhibited in other sections of the Act. 
Reference is made to the valuation sec- 
tion (19a) (Note No. 2), which calls upon 
the Commission to report “the value of all 
the property owned or used by every com- 
mon. carrier,” and specifies in subpara- 
graph (b) that as part of the investiga- 
tion the Commission shall “ascertain and 
report in detail as to each piece of prop- 
erty, other than land, owned or used by 


said common carrier for its purposes as | 
Stress is laid | 


a common carrier * * *.” 
upon the fact that final valuations made 
by the Commission are to be prima facie 
evidence of the value of the property in 
all administrative and judicial proceed- 
ings under the Act. 

So also the appellant seeks support for 
this contention in the fair return and re- 
capture section (15a) (Note No. 3), which 
assures to the carrier “a fair return upon 


the aggregate value of the railway prop- | 


erty of such carriers held for and used in 
the service of transportation,” and for re- 
capture of income in excess of a return of 
6 ‘per centuni upon the value of such rail- 
Way property. The phrases employed in 
these sections—“in the service of trans- 
portation,” and “for purposes of a com- 
mon carrier”—are said to mark the limits 
of the. statutory power of the Commission 
in classifying capital assets for accounting 
purposes. ; 

In view of the uncontradicted fact that 
the mines in question were purchased for 
and dedicated to the use ‘of fuel supply 
and may not be used for any other pur- 
pose, the appellant deems it necessarily to 
follow that these assets were acquired for 
carrier purposes and are used in the serv- 
ice of transportation, and serve no other 
purpose or use whatsoever. 

The conclusion sought to be drawn is 
that although the Commission may exer- 
cise a reasonable discretion in prescribing 
the nature and form of accounts, it has 
in the present\instance plainly exceeded 
that discretion and by classifying as non- 
transportation property that which was 
acquired to serve transportation activities 
and promote the purposes of carriage of 
persons and goods, has transgressed stat- 
utory: boundaries. 


We must examine the origin, the pur- 
pose, the reenactment of the statutory 
provision, and the practice of the Com- 
mission thereunder, to resolve the ques- 
tion thus presented. The authority to re- 
quire annual reports from carriers and to 
prescribe’ a uniform system of accounts 
was conferred on the Commission by the 
Interstate Commerce Act of 1887 (Note 
No. 4), and was but slightly elaborated 
in*statement by the Hepburn Act and the 
Transportation Act, 1920. (Note No. 5.) 


One\of the prime purposes of section 
quaigenns 

Note’ No. 2.—U. S. C., Tit. 49, section 19a. 

Note No. 3.—U. S. C., Tit. 49, section 15a. 

Note No. 4.—Act of February 4, 1887, c. 104, 
Section 20, 24 Stat. 386. 

Note No. 5.—Act of June 29. 1906, c. 3591, 


Ba” 7, 34- Stat. 
’ 


983; Act. of February 28, 


20 is and has been since the adoption of 
the Act of A887, that the carriers accounts 
| should be uniform, so as to afford the 
Commission and the public a basis for 


| In orders issued pursuant to this legisla- 
tion the Commission, as early as 1914, 
drew a distinction, for purposes of ac- 
counting, between transportation and Bon- 
| transportation property. The rule as to 


been in force long prior to the passage 
| of the Transportation Act, which added 
to the law theretofore in effect section 
| 15a, respecting recapture, and prior to the 
enactment of the Act of March 1, 1913 
(Note No. 6), which added section 19a, 
concerning valuation, to which appellant 
| turns for the limitations it would have us 
read into section 20. 





distinction which the Commission order 


| has long enforced. Section 15a, in re- 


| ferring to the fair return guaranteed the | 
carrier, speaks not of, the property as a | 


whole, but of “the railway property held 
and used for the service of transporia- 
| tien.” And section 19a commands 
| Commission to show separately in any 
report “the property held for 
| other than those of a common carrier.” 
Piainly, the Commission, under the au- 
| thority conferred upon it by Congress, 
must draw a line between the two sorts 
of property owned by the railroads. Within 
| broad limits that body’s determination is 
necessarily beyond revision and correc- 
| tion by the courts. The record shows that 
| it is unusual for a railroad to own mines 
for the production of locomotive fuel; in 
| fact we are referred to no other similar in- 
stance. 
Whether the Commission should make 
special classifications to fit exceptional 
| cases lies within the discretion conferred, 


to interfere with or correct alleged errors 
with respect to accounting practice. If 
| we were in disagreement with the Com- 
mission as to the wisdom and propriety 
of the order, we are without power to 
usurp its discretion and substitute our 
own. Kansas City So. Ry. v. United States, 
231 U. S. 423, 444, 456. 


Second. With great earnestness the ap- 
pellant characterizes the order as in 
several aspects a denial of due process. 
It declares that by virtue of the Commis- 
sion’s mandate an unfair and improper 
rate base is fixed, and a capital asset 
properly to be taken into account for pur- 
poses of recapture is eliminated. But this 
| is to ignore the fact that the order is 
one touching accounting merely; that be- 
fore any rate base can be ascertained or 
any basis of recapture determined the 


not until the Commission excludes the 
assets in question from the calculation 
may the carrier assert the infliction of 
injury to its rights of property. A recap- 
ture proceeding is now pending against 
the appellant, wherein full opportunity 
will be afforded to present any claims with 
regard to the inclusion in whole or in 
part of the mining properties in question. 

We are not convinced by the assertion 
that the necessary effect of classifying the 
mines as non-carrier properties is to ex- 





No. 6.—C. 92, 37 Stat. 701. 


ivGve 


| Note 


comparison of their respective operations. | 


classification which appellant attacks had | 


| portation property. 
the | 


purposes | 


|} as such, 
| and courts ought-not to be called upon | 


carrier will be entitled to a full hearing as | ties as a carrier, such as are ordinarily 


to what property shall be included; and | 
; manufacturers or producers, 


No, 7.—U. S. C., Tit. 49, section 20a (2), |: 
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clude them from consideration as capital 
in the issuance of securities. We are not, 
however, required now to decide this ques- 
tion, for the mere accounting classifica- 
tion can conclude neither the Commis- 
sion nor the appellant upon the hearing 
of an application under Section 20a (2). 
(Note No. 7.) 

Denial of due process is also predicated 
upon the assertion that the Commission's 
order is wholly unsupported by the evi- 
dence. Appellant invokes the principle 


| that due process requires not only a hear- 


ing, but a fair consideration of the evi- 
dence, and says that no effect was given 


| to the uncontradicted testimony. 


The report demonstrates that the Com- 
mission did give painstaking attention to 
the question of the proper classification of 


| the asset in question by cOmparison of 


. | mines for fuel supply with water rights, 
Moreover, those sections draw the very | ppy s 


gas and power plants, locomotive and car 
manufacturing plants, timber lands pur- 
chased for future supply of ties, and other 
kinds of property which have been here- 
tofore classified as falling partly or wholly 
within or without the category of trans- 
The record demon- 
strates that an adequate hearing was af- 
forded and due weight given to the evi- 
dence. 


Appellant also characterizes the Com- 
mission’s action as a denial of the legal 
right of the railway to adopt fair and rea- 
sonable methods of accounting. We have 
shown that the order made does not af- 
fect the right to a fair return, or to deter- 
mination of the full and fair value of the 
carrier’s entire property and assets, and 
does not amount to a taking thereof. 

The objection now under consideration 
asserts merely that the company is law- 
fully entitled to maintain a reasonable 
system of accounting. But there is no 
right to a particujar form of accounting 
Doubtless a Commission order 
under section 20 might be so arbitrary and 
outrageous as to call for correction. The 
present is not such a case. What has 
been done clearly does not amount to an 
abuse of power. See Kansas City So. Ry. 
v. United States, supra. 

The order is assailed further as an undue 
and unwarranted interference with man- 
agerial discretion. Much is said of the 


| wisdom and far-sightedness of obtaining 


an adequate supply of a commodity neces- 
sary to the continuance of the railway's 
transportation system. The danger of lim- 
iting or hampering railway executives in 
the exercise of sound discretion and good 
policy is stressed. But nothing in the or- 
der prevents the exercise of such policy. 
The basis of the Commission’s order is 
merely that if a carrier determines to go 
into the business of manufacturing arti- 
cles for use in connection with its activi- 


purchased by railroads from independent 
€ these shall 
not appear in the accounts as investments 


| in railway property used in the service of 


transportation. No benefit derived from 


| such activities is denied the carrier, nor 


does the required classification in any way 


| take the property of the company or im- 


pair its value. 

Third. Finally, complaint is made of 
that portion of the Commission's order 
which requires the charges to Account 716, 
“Material and Supplies,” for coal produced 
from the collieries for consumption in the 
appellant’s transportation operaiions, to be 
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upon the basis of the average monthly 
cost for producing the coal. 

The objection seems to be grounded on 
the premise that actual cost of production 
is not the proper item to go into that ac- 
count. The Commission, however, ex- 
pressed a willingness to reopen the case 
and to give further consideration, if neces- 
sary, to the method of charging coal from 
these mines as a cost of transportation. 
The record therefore fails to show that in 
this aspect the appellant has suffered 
harm from the order. 

The judgment of the district court is 
affirmed. 

Mr. Justice Butler took no part in the 
consideration or decision of this case. 

x ** 


The owner of Texas oil lands who 
executed an oil and gas lease thereon 
was heid not entitled to report the 
cash payments received as a gain from 
the sale of capital assets. Such pay- 
ments were held tarable as ordinary 
income at the rcgular normal and sur- 
tar rates. 

The court reversed the decision of 
the Circuit Court of Appeals for the 
Fifth Circuit, which ruled that it was 
bound by the decisions of the Texas 
courts, to the effect that the leases in 
question constitute sales of oil and 
gas in place. 

While the Supreme Court has rec- 
ognized that oil and gas leases have 
been characterized by the Texas courts 
as present sales of the oil and gas, 
the question arose in a case involving 
the power of the Federal Government 
to levy a tax upon the income of a 
lessee of State lands derived by him 
Jrom tie sale of oil and gas ab- 
stractead by him from the land, the 
court said. Here there is involved 
only the meaning and application of a 
statute enacted by Congress, in the 
exercise of its plenary power under 
the Coistitution to tar income. 


Davip BURNET, COMMISSIONER OF INTERNAL 
REVENUE, 
v. 
Henry HarMe.. 
Supreme Court of the United States. 
No. 26. 
On writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit. 
Tuomas D. TuHacuer, Solicitor General (G. 
A. Younce@uist, Assistant Attorney Gen- 
eral, WHITNEY NortH Seymour, SEWALL 
Key and A. H. Conner with him on the 
brief), for petitioner; Rosert AsH and 
A. H. Brrrain (LESLIE MarTLew and 
Harry C. Weexs with them on the 
brief), for respondent; Water E. Bar- 
ton filed brief for W. T. Waggoner et al., 
as amici curiae. 


Opinion of the Court 
Nov. 7, 1932 


Mr. Justice Srone delivered the opin- 
ion of the court. 

Respondent, the owner in fee of Texas 
oil lands, executed oil and gas leases of 
the lands for three years and as long | 
thereafter as oil or gas should be produced 
from them by the lessee, in return for 
bonus payments aggregating $57,000 in 
cash, and stipulated royalties, measured 
by the production of oi] and gas by the 
lessee. 

In making his income tax returns un- 
der the Revenue Act of 1924 for the years 
4924 and 1925, respondent reported the 


| under corresponding provisions 
| Revenue Act of 1921, in Hirschi v. United 


| or exchange of caiptal 


| lease, 


cash payments as gain from a sale of cap- 
ital assets, taxable under the applicable | 
section of the statute at a lower rate than | 


other income. The Commissioner treated 
the payments as ordinary income taxed 
at the higher rate, and gave respondent 
notice of assessment for the deficiency. 
The order of the Board of Tax Appeals 
upholding the assessment, 19 B. T. A. 376, 
wsa reversed by the Court of Appeals for 
the Fifth Circuit, 56 F. (2d) 153, followng 


its earlier decision in Ferguson v. Com- | 
| the case of a sale of property. 


missioner, 45 F. (2d) 573. 


It was held that because Texas law, | 


unlike that of other States, regards an 
oil and gas lease as a present sale of the 


| oil and gas in place, the gain resulting 


from the cash payment received as con- 


sideration for the leases was taxable only | 


as gain from the sale of capital assets. 


This court granted certiorari, 286 U. S. | 


536, to resolve a conflict of the decision 
below with that of the Court of Claims, 
of the 


States, 67 Ct. Cls. 637. 


The Revenue Act of 1924, c. 234, 43 Stat. 
262, like that of 1921, c. 136, 42 Stat. 232, 
taxed certain income derived from capital 
gains at a lower rate than other income. 
By section 208 (a) (1) “The term ‘capital 
gain’ means taxable gain from the sale 
assets consum- 
mated after Dec. 31, 1921.” By section 
208 (a) (8) “capital assets” means property 


held by the taxpayer for more than two | 
| soil, to which the passing of title of the 


years but does not include _ property 


“which would properly be included in the | 
| a sale of the land or of any interest in 


inventory of the taxpayer if on hand at 
the close of the taxable year, or property 
held by the taxpayer primarily for sale 
in the course of his trade or business.” 
Related provisions of the section define 
“capital loss’ and ‘capital deductions” 


which, in some circumstances, are allowed | 


as deductions from capital gain in order 
to arrive at the net gain taxed at the 
lower rate. The only question presented 
here is whether the bonus payments to 


| the respondent, after allowed deductions, 
| if any, are “gain from the sale or exchange 
| of capital assets” within the meaning of 


the taxing act. 

Before the Act of 1921, gains realized 
from the sale of property were taxed at the 
same rates as other income, with the re- 
sult that capital gains, often accruing over 
long periods of time, were taxed in the 
year of realization at the high rates re- 
sulting from their inclusion in the higher 
surtax brackets. 

The provisions of the 1921 revenue act 


| for taxing capital gains at a lower rate, re- 
| enacted in 1924 without material change, 
| were adopted to relieve the taxpayer from 


these excessive tax burdens on gains re- 


| sulting from a conversion of capital invest- | 
| ments, and to remove the deterrent effect 


of those burdens on such conversions. 


| House Report No. 350, Ways and Means 


Committee, 67th Cong., Ist Sess. on the 
Revenue Bill of 1921, p. 10; see Alexander 
v. King, 46 F. (2d) 235. 

It is an incident of every oil. and gas 
where production operations are 
carried on by the lessee, that the owner- 
ship of the oil and gas passes from the 
lessor to the lessee at some time and the 
lessor is compensated by the payments 
made by the lessee for the rights and privi- 
leges which he acquires under the lease. 
But notwithstanding this incidental trans- 


fer of ownership, it is evident that the | 


| not be found by the lessee. 
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taxation of the receipts of the lessor as in- 
come does not ordinarily produce the kind 
of hardship almed at by the capital gains 


| provision of the taxing act. 


Oil and gas may or may not be present 
in the leased premises, and may or may 
If found, their 
abstraction from the soil is a time con- 
suming operation and the payments made 
by the lessee to the lessor do not normally 
become payable as the result of a single 
transaction within the taxable year, as in. 


The payment of an initial bonus alters 
the character of the transaction no more 
than an unusually large rental for the first 
year alters the character of any other 
lease, and the taxation of the one as ordi- 
nary income does not act as a deterrent 
upon conversion of capital assets, any more 
than the taxation of the other. 

Moreover, the statute speaks of a “sale” 
and these leases would not generally be 
described as a “sale” of the mineral con- 
tent of the soil, using the term either in 


| its technical sense or as it is commonly 


understood. Nor would the payments 
made by lessee to lessor generally be de- 
nominated the purchase price of the oil 
and gas. By virtue of, the lease, the lessee 
acquires the privilege of exploiting the land 
for the production of oi] and gas for a- 
prescribed period; he may explore, drill 
and produce ojl and gas, if found. 

Such operations with respect to a mine 
have been said to resemble a manufactur- 
ing business carried on by the use of the 


minerals is but an incident, rather than 


it or in its mineral content. Stratton’s 
Independermce v. Howbert, 231 U. 8S. 399, 
414, 415; see Von Baumbach v. Sargent 
Land Co., 242 U. S. 503, 521. 

Long before the enactment of the capital 
gains provision in the 1921 Revenue Act, 
this court had to determine whether a 
mining lease was to be regarded as a sale, 
In interpreting the Corporation Tax Law 
of 1909, it had occasion to consider the 
nature of the proceeds derived by the 
owner of mineral land from his own min- 
ing operations or from payments.made to 
him by the lessee under a lease. 

That act imposed an excise tax on cor- 
porations, measured by their income. Un- 
like the later revenue acts, it made no- 
provision for a depletion allowance to be 
deducted from the proceeds of mining in 
order to arrive at the statutory income. 
It was argued that since the net result 
of the mining operation is a conversion 
of capital investment as upon a sale, the 
money received by the corporate owner or 


| lessor, being its capital in a changed form, 
| could not rightly be deemed to be income. 


But that argument was rejected, both 
with respect to the proceeds of mining 
operations carried on by the corporate 
owner on its land, Stratton’s Independ-. 
ence v. Howbert, supra; Goldfield Consoli- 
dated Mines v. Scott, 247 U. S. 126; Stan- 
ton v. Baltic Mining Co., 240 U. S. 103, 
114, and with respect to payments made 
by the lessee to the corporate lessor un- 
der the provisions of a mining lease. Von)’ 
Baumbach v. Sargent Land Co., 242 U. 8. 
503, 521, 522; United States v. Biwabik 
Mining Co., 247 U. S. 116. 

Although these cases arose under the 
Act of 1909, before the enactment of the 
capital gains provision in the 1921 Act, 
they established, for purposes of defining 
“income” in a tax measured by it, that: 
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payments by lessees to lessors under min- 
ing leases were not a conversion of capital, 
as upon a sale of capital assets, but were 
income to the lessor, like payments of rent. 


dicated (see Eisner v. Macomber, 252 U. S. 
189, 207), what it later held, that “in- 
come,” as used in the revenue acts taxing 
income, adopted since the Sixteenth 
Amendment, has the same meaning that 
it had in the Act of 1909. Merchants Loan 
& Trust Co. v. Smietanka, 255 U. S. 509, 


519; see Southern Pacific Co. v. Lowe, 247 | 


U. S. 330, 335. 


Congress legislated in the light of this 
history, cf. United States v. Merriam, 263 
U. S. 179, 187, and, in the absence of ex- 
plicit language indicating a different pur- 
pose, it cannot be taken to have intended 
that an oil and gas lease under the cap- 
ital gains provision, any more than a min- 
eral lease under the earlier acts, should 
be treated like an ordinary sale of land or 
chattels, resulting in a conversion of cap- 
ital assets. Such a construction would 
have disregarded legislative and judicial 
history of pursuasive force; it would have 
adopted a distorted, rather than the com- 
mon meaning of the term ‘sale,” see Old 
Colony R. R. Co. v. Commission, 284 U. 
S. 552, 561, and would have tended to de- 
feat rather than further the purpose of 
the Act. 


The respondent does not challenge the 
correctness of the construction of the stat- 
ute which we adopted (Note No. 1), when 
applied to oil and gas leases under which 
the title to the oil and gas passes to the 
lessee only on severance from the lease- 
hold. But it is argued that the section 
cannot be so applied to the bonus pay- 
ments received by the lessor in the present 
case, because, under Texas law, an vil 
and gas lease operates immediately upon 
its execution to pass the title of the oil 
and gas, in place, to the lessee, and it is 
thus a sale of the oil and gas and a con- 
version of capital assets within the pre- 
cise terms of section 208. 


In Group No. 1 Oil Corp. v. Bass, 283 
U. S. 279, this court recognized that oil 
and gas leases have been characterized 
in the decision of the Texas courts, as 
present sales of the oil and gas in place, 
and we applied the rule of those decisions 
that ownership of the oil and gas passes 
from lessor to lesse: on execution of the 
lease. There the question was not one 
of the interpretation of a Federal statute, 
but of the power of the Federal Gov- 
ernment to levy a tax upon the income 
of a lessee of State lands derived from 
the sale, of oil and gas abstracted by him 
from the land’ 

It was objected that the tax was not 
within the power of the Federal Govern- 
ment to levy a tax upon the income of a 
lessee of State lands derived from the 
sale of oil and gas abstracted by him 
from the land. 

It was objected that the tax was not 
within the power cf the Federal Govern- 
ment because imposed on income derived 
from an instrumeniality of the State. If 


Note No. 1.—The capital gains provision of 
the 1921 Act (sec. 206) was held not to em- 
race receipts of the lessor from an oil and 
gas lease in Burkett v. Commissioner. 31 F 
(2d) 667; Berg v. 33 F. (2d) 
641; Hirschi v. United States, 67 Ct. Cl. 637; 
Ferguson v. Commissioner, 59 F. (2d) 891. and 
in Alexander vy. King, 46 F. (2d) 235, a similar 
construction was placed upon the like provi- 
sions of the 1924 Act, 


Commissioner, 
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| the oil and gas had ceased to be property | 
| of the State before its removal by the | 


lessee, it had, under the decisions of this 


court, ceased to ke an instrumentality | 
And before the 1921 Act this court had in- | 


of the State, and the income derived 


from it was within the taxing power of | 


the national government. Whether the 


| title had so passed was a question of State | 


| law, and the affirmative answer of the 
| State courts necessarily led to the con- 


| clusion that the lessee’s income was not | 


| immaune from Federal income tax. Com- 
pare Burnet v. Coronado Oil Co., 
U. S. 393, 399. 

Here we are concerned only with the 


meaning and application of a statute en- 


plenary power under the Constitution, to 
tax income. The exertion of that power 
| is not subject to State control. 
will of Congress which controls and the 
expression of its wiil in legislation, in the 
absence of languag2 evidencing a differ- 
ent purpose, is to be interpreted so as 
| to give a uniform application to a nation- 
wide scheme of taxation. See Weiss v. 
Weiner, 279 U. S. 333, 337; Burke-Wag- 
goner Oil Ass'n. Hopkins, 269 U. S. 
110; United States v. Childs, 266 U. S. 
304, 309. State law miay control only when 
the Federal Taxing Act, by express lan- 
guage or necessary implication, makes its 
own operation dependent upon State law. 
See Crocks v. Harrelson, 282 U. S. 55; 
Poe v. Seaborn, 282 U. S. 101; United 
States v. Loan & Building Co,, 278 U.S. 55; 
Tyler v. United States, 281 U. S. 497; see 
Von Baumbach v. Sargent Land Co., 
supra, 519. 

But section 208 neither says nor 
plies that the determination of “gain from 


the sale or exchange of capital assets” | 
For the | 
purpose of applying this section to the | 


is to be controlled by State law. 


particular payments now under considera- 
tion, the Act of Congress has 
criteria, irrespective of any 


local law. See Weiss v. Weiner, 
337. The State law creates legal interests 
| but the Federal statute determines when 
and how they shall be taxed. 
amine the Texas law only for the purpose 
of ascertaining whether 


form to the standard which the taxing 


statute prescribes for giving the favored | 


treatment to capital gains. 


Thus tested we find in the Texas leases | 


no differences from those leases where 
the title to the oil and gas passes only 
on severance by the lessee, which are of 
sufficient consequence to call for any dif- 
ferent application of section 208. The 


fact that title to the oil and gas is said | 
to pass before severance, rather than after, | 
The economic | 


is not such a difference. 
consequences to the lessor of the two types 
of lease are the same. Under both, 


eration for the right which he acquires 
io enter upon and use the land for the 
purpose of exploiting it, as well as for the 
ownership of the oil and gas; under both 
| the bonus payments are paid and retained, 


regardless of whether oil or gas is found | 
granted 


and despite the fact that all which is 
not abstracted will remain the property 
of the lessor upon termination of the 
lease. 

Title to the oil and gas likewise passes 
from the landowner when he conducts 
mining operations on his own land. But, 
as was pointed out in Stratton’s Inde- 
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It is the: 


| for it. 


im- | 


its own | 
particular | 
characterizaiion of the payments in the | 
supra, | 


We ex- | 


the leases con- | 


the | 
payments made by the lessee are consid- 


November 8, 1932 


incident to the use of his land for oil 
production, the operation, considered in 
its entirety, cannot be viewed as a sale 
or a conversion of capital assets. Like 
considerations govern here. 

The court below thought that the bonus 
payments, as distinguished from the royal- 
ties, should be treated as capital gains, 
apparently because it assumed that the 
Statute authorizes a depletion allowance 
upon the royalties alone. See Ferguson 
v. Commissioner, 45 F. (2d) 573, 577. But 
bonus payments to the lessor have been 
deemed to be subject to depletion allow- 
ances under section 2l14a (9), Revenue Act 
of 1924, by Art. 216, Treasury Regulations 


acted by Congress, in the exercise of its | 65, as well as under earlier acts, section 


214a (10), Revenue Act of 1921, Art. 215, 
Treasury Regulations 62. Cf. Murphy Oil 
Co. v. Burnet, 55 F. (2d) 17. The distinc- 
tion, so far as we are advised, has not 
been taken in any other case. 

See Alexander v. King, supra; Ferguson 
v. Commissioner, 59 F. (2d) 891; Appeal 
of Nelson Land & Oil Company, 3 B. T .A. 
315; Burkett v. Commissioner, 31 F. (2d) 


| 667, and see the same case before the 


Board of Tax Appeals, 7 B. T. A. 560; Berg 
V. mmissioner, 33 F. (2d) 641; Hirschi 
v. United States, supra. We see no basis 
Bonus and royalties are both con- 
sideration for the lease and are income of 
the lessor. We cannot say that such pay- 
ments by the lessee to the lessor, to be 
retained by him regardless of the produc- 
tion of any oil or gas, are any more to be 
taxed as capital gains than royalties which 
are measured by the actual production. 
See Work v. Mosier, 261 U. S. 352, 357-358. 
Reversed. 
x kk 
The court held that a lower Federal 
court improperly decided it did not 
have jurisdiction of a petition to en- 
join prosecution of a street improve- 
ment ordered by tie City of Phoeniz, 
Ariz., to a width claimed to include 
property of a private owner which 
had not been dedicated to a public 
use ner acquired by condemnation. 
The allegations of the bills of com- 
plaint that the city acting under color 
oj State authority was violating the 
asserted private right of secured by 
the Federal Constitution were held to 
present a substantial Federal ques- 
tion. 


H. L. MoOsHER 
v. 
Crty oF PHOENIX. 
Supreme Court of the United States. 
Nos. 6-7. 

On writs of certiorari to the Circuit Court 

of Appeals for the Ninth Circuit. 
JOHN W. Ray for petitioner; no brief filed 

for respondent. 


Opinion of the Court 
Nov. 7, 1932 
Mr. Chief Justice HucHes delivered the 
opinion of the court. 
Decrees dismissing the bills of complaint 
for the want of jurisdiction were affirmed 


| by the Circuit Court of Appeals (54 F. 


(2d) 777, 778), and writs of certiorari were 
limited to the quesfion of the 
jurisdiction of the District Court as a 
Federal court. 285 U. S. 535. 

There is no diversity of citizenship and 
jurisdiction depends upon the presenta- 
tion by the bills of complaint of a sub- 
stantial Federal question. Jurisdiction is 
thus determined by the allegations of the 


4 pendence v. Howhert, since that is only an | bills and not by the way the facts tun 
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out or by a decision of the merits. Pa- 
cific Electric Railway Company v. Los An- 
geles, 194 U. S. 112, 118; Columbus Rail- 
way, Power & Light Co. v. Columbus, 249 
U. S. 399, 406; South Covington & Cin- 
cinnatt Street Rwy. Co. v. Newport, 259 
U. S. 97, 99. 


The suits were brought by petitioner as 
owner of parcels of land in the City of 
Phoenix, Ariz., to restrain the city from 
appropriating her land for purposes of a 
street improvement. The Circuit Court of 
Appeals, having decided in Collins v. City 
of Phoenix, 54 F. (2d) 770 (where juris- 
diction of the Federal Court rested on 
diversity of citizenship), that the pro- 
ceedings of the city were not authorized 
by the statutes of Arizona (Note No. 1), 
held in the instant cases that the peti- 
tioner having alleged that the proceedings 
were void under the State law had not 
presented a substantial Federal question. 
But petitioner did not stop with allega- 
tions as to the city’s authority under State 
law. Petitioner aiso alleged, in No. 6, 
after setting forth her title, her claim as 
to the width of the street in question, 
and the action of the city in including 
her property as a part of the street and 
in contracting for the street improve- 
ment upon that basis, that the city was 
thereby “attempting to take and appro- 
priate the property of plaintiff without 
compensation, and to take and appro- 
priate and use same and deprive the said 
plaintiff of the permanent use thereof 
without due process of law, or any process 
of law, * * * and in violation of the 
rights of plaintiff as guaranteed her un- 
der the Constitution of the United States, 
and particularly under amendments five 
and fourteen thereof, which plaintiff here 
and now pleads and relies on for her 
protection against tne wrongs and threat- 
ened wrongs of the defendan! city in the 
proposed taking of her property as here- 
inbefore described.” And this appeal to 
the Fourteenth Am-ndment was reiterated 
as against the action of the city which 
was alleged to have been taken “under 
the authority” of the “ordinances, reso- 
lutions and acts” set forth in the bill of 
complaint, it being also alleged that there 
had been no dedication or deed to the 
city and no proceedings for condemna- 
tion. Similar allegotions of Federal right, 
but more briefly stated, are found in the 
bill of complaint in No. 7. 


In this respect the instant cases are 
similar to that of Cuyahoga Power Com- 
pany v. Akron, 240 U. S. 462, where the 
plaintiff, after setting forth provisions of 
the statutes and Constitution of Ohio and 
concluding that the city had no constitu- 
tional power to take the property and 
franchises of the plaintiff and was exceed- 
ing the authority conferred by State law, 
further alleged that the city was attempt- 
ing to take the plaintiff's property with- 
out compensation and was going forward 
with the enterprise in question in violation 
of the contract clause and Fourteenth 
Amendment of the Constitution of the 
United States. This court held that 
“whether the plaintiff has any rights that 
the city is bound to respect can be de- 
cided only by taking jurisdiction of the 
case” and that it was necessary for the 
District Court to deal with the merits. 
» Note No. 1.--Compare decision of Supreme 
Court of Arizona in Mosher v. City of Phoe- 
mix, 7 Pac. (2d) 622, 
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See, also, Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426, 434; Iowa-Des Moines Na- 
tional Bank v. Bennett, 284 U. S. 239, 246. 
We are of the opinion that the allega- 
tions of the bills of complaint that the 
city acting under color of State authority 
| was violating the asserted private right 
secured by the Federal Constitution, pre- 
sented a substantial Federal question and 
that it was error of the District Court to 
| refuse jurisdiction. 
Decree reversed. 


xk 


Searcn of a private dwelling and 
seizure of intoxicating liquor by au- 
thority of a warrant issued on aff- 
davits which failed to allege facts 
showing liquor had been sold on the 
premises, was held unlawful by the 
court. In reversing conviction of the 
petitioner for violation of the National 
Prohibilion Act on evidence so ob- 
tained, the tribunal ruled that section 
25, Title II of the National Prohibition 
Act, reyuiring that no search warrant 
shall issue to search a private dwell- 
ing “unless it is being used for the un- 
lawful: sale” of intoxicating liquor had 
not been complied with because the 
affidavit failed to show probable cause 
for belief that liquor was being sold 
on the premises. 

WILLIAM GRAU 
V 
UNITED STATES. 
Suprenie Court of the United States. 
No. 43. 
On writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit. 
CHARLTON B, THOMPSON (STEPHENS L. 
BLakELY with him on the brief), for 
petitioner; THomas D. THacHeER, Solicitor 
General (G. A. YouNGQuIsT, Assistant 
Attorney General, Pau, D. MILLER, JOHN 
J. Byrne and W. farvin SMITH with 
him on the brief), for respondent 


Opinion of the Court 
Nov. 7, 1932 


Mr. Justice Roserts delivered the opinion 
of the court. 

The peiitioner was convicted under an 
indictment in two counts, the first charg- 
ing the unlawful manufacture of whisky, 
and the second possession of property 
designed for the unlawful manufacture of 
intoxicating liquors ‘(Note No. 1.) He 
complains that certain articles offered at 
the trial were obtained by virtue of a void 
search warrant and that the trial court 
erred in overruling a motion to quash the 
Pfocess and to suppress the evidence, and 
in admitting it at the trial. The Circut 
Court of Appeals overruled errors assigned 
to the District Court's action and affirmed 
the judgment. ‘Note No. 2.) 

The assertion is that the warrant is void 
for failure to observe the statutory require- 
ment that it state the “particular grounds 
or probable cause” for issuance; and for 
the further reason that it is based on affi- 


Note No. 1.—These counts 
U. S. Code, Tit. 27, sections 12 and 39. 

Note No. 2—56 F. (2d) 779. Certiorari was 
granted to resolve a conflict of decision with 
other circuits. Cf. Giles v. United States, 284 
Fed. 208 (C. C. A. 1); Simmons vy. United 
States, 18 F. (2d) 85 (C. C. A. 8) . 

Note No. 3.—Section 25 of Title II of the 
National Prohibition Act (U. S. C., Tit. 27, 
sec. 39) authorizes the issuance of a search 
warrant in accordance with the terms of the 
Act of June 15, 1917, (U. S. C., Tit. 18, secs 
613-616) The matter quoted as to affidavits 
is contained in- section 615. ang that coucern- 

4 ing Warrants in dGection 66, 


were based on 


| and is clearly insufficient. 


} Prohibition 
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davits which do not “set forth the facts 
tending to establish the grounds of the ap- 
plication or probable cause for believing 
that they exist.” (Note No. 3.) We need 
not consider the alleged defect of the war- 
rant, as we think the objection to the affi- 
davits well taken, and the warrant con< 
sequently without lawful foundation. 

Two affidavits were made before the 
Commissioner. One purported to state the 
facts; the other merely asserted a belief 
that the statements in the first were true, 
Byars v. United 
States, 273 U.S. 28. 

So far as material, the more detailed 
affidavit states that “on or about Oct. 14, 
1931, he (affiant) went around and about 
the premises hereinafter described and saw 
persons haul cang commonly used in 
handling whisky, and what appeared to be 
corn sugar up to and into the place and 
saw the same car or truck haul similar 
cans, apparently heavily loaded away from 
there and smelled odors and fumes of 
cooking mash coming from the place, and 
he says there is a still and whisky mash 
on the premises.” 

Pursuant to the process issued officers 
seized a still, its appurtenances, and 350 
gallons of whisky, and these were offered 
and admitted in evidence at the trial. 

Section 25 of Title II of the National 
Act ‘Note No. 4) provides: 


| “No search warrant shall issue to search 


any private dwelling occupied as such un- 
less it is being used for the unlawful sale 
of intoxicating liquor, or unless it is in part 
used for some business purpose such as a 
store, shop, saloon, restaurant, hotel, or 
boarding house.” 

The affidavit fails to state the place to 
be searched is not a private dwelling, and 
the record affirmatively shows it was. At 
most the deposition charges the manu- 
facture of whisky; no averment of sale is 
made; indeed, no facts are given from 
which sale, on or off the premises de- 
scribed, necessarily is to be inferred. 

The court below, however, held that the 
facts set forth warranted a belief that 
the dwelling was being used as headquar- 
ters for the merchandising of liquor. This 
was deemed a sufficient compliance with 
the statutory permission for search of a 
dwelling if “used for the unlawful sale of 
intoxicating liquor.” 

The broad construction of the act. by 
the Court of Appeals unduly narrows the 
guaranties of the Fourth Amendment, in 
consonance with which the statute was 
passed. Those guaranties are to be liber- 
ally construed to prevent impairment of 
the protection extended. Boyd v. United 
States, 116 U. S. 616, 635; Gouled v. United 
States, 255 U. S. 298, 304; Go-Bart Co. v. 
United States, 282 U. S. 344, 357. Congress 
intended, in adopting section 25 of Title 
II of the National Prohibition Act, to 
preserve, not to encroach upon, the citi- 
zen’s right to be immune from unreason- 
able searches and seizures, and we should 
so construe the legislation as to effect that 
purpose. 

A search warrant may issue only upon 
evidence which would be competent in the 
trial of the offense before a jury (Giles 
v. United States, 284 Fed. 208; Wagner v. 
United States, 8 F. (2d) 581); and would 
lead a man of prudence and caution to 
believe that the offense has been commit- 
ted. Steele v. United States, 267 U. Ss. 
498, 504. Tested by these standards the 
affidavit was insufficient. While a dwell< 


lots die, 4—U, &. Cy Tit, 27, section a 
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ing used as a manufactory or headquar- 
ters for merchandising may well be and 
doubtless often is the place of sale, its 
use for those purposes is not alone prob- 


-able cause for believing that actual sales | 


are there made. 


The process should have been quashed, | 


,and the articles seized delivered to the 
petitioner. 
Was error, and the judgment must be re- 
«versed. 
Reversed. 
Mr. Justice Stone and Mr. Justice Car- 


Dozo are of opinion that the judgment | 


should be affirmed. 
v x*e* 


A decision by the Court of Appeals 
of the District of Columbia denying 
petitioner the right to a defense avail- 
able to it under.the terms of an in- 
dustrial life insurance policy because 
a copy of a written application was 
not delivered to the insured with the 
policy, as provided by section 657 of 
the Code of Laws of the District of 
Columbia, was reversed. 

The court held that the language of 
the section stating that each life in- 
surance company doing business in the 
District of Columbia “shall deliver 
with each policy issued, by it a copy 
of the application made by the in- 
sured * * *; in default of which no 
defense shall be allowed to such 
policy on account of anything con- 
tained in, or omitted from, such ap- 
plication,” was not applicable, and 
that the insurer was entitled to a de- 
fense available by the terms of the 
policy which provides that “this policy 
constitutes the entire agreement be- 
tween the company and the insured.” 


WASHINGTON Fipetiry NATIONAL INSURANCE 
COMPANY 
v. 
WINNIE BurTON. 
Supreme Court of the United States. 
No. 22. 
On writ of certiorari to the Court of Ap- 
peals of the District of Columbia. 
Gitsert L. HaLL (Water C. CLEPHANE and 
J. Witmer Latimer with him on the 
brief), for petitioner; W. Gwynn GarDI- 
NER (GEORGE A, Mappox with him on the 
brief), for respondent; Bensamin S. 
Minor, H. Prescott GaTLEY and ARTHUR 
P. Drury filed brief for Metropolitan 
Life Insurance Company et al., as amici 
curiae. 


Opinion of the Court 
Nov. 7, 1932 

Mr. Justice Butter delivered the opin- 
ion of the Court. 
* Respondent sued in the municipal court 
of the District of Columbia to recover 
the amount of an i 
‘by petitioner Dec. 12, 1927, on the life of 
her husband who died May 22, 1929. The 


policy was delivered to the insured and | 


‘all premiums were paid in the District of 
Columbia where he lived. Adequate proof 
of death, plaintiff's demand for payment 
and defendant’s refusal to pay were con- 
ceded. The policy contained these pro- 
visions: “This policy constitutes the en- 
tire agreement between the company and 
the insured and the holder and owner 
hereof. . . . If the insured... 
in sound health on the date hereof... 


the company may declare this policy void 


... .” Section 657 of the District Code (Act | 


of March 3, 1901, 31 Stat. 1294, as amended 


| fendant to 


| insurance in question. 
| a statute forbidding it, contracts of insur- 


| Co. v. Shaw, 94 U. S. 574. 


urance policy issued | 


is not | 
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| by Act of June 30, 1902, 32 Stat. 534) pro- 
vides: “Each life insurance company, ben- 
efit order and association doing life in- 
surance business in the District of Co- 
lumbia shall deliver with each policy is- 
sued by it a.copy of the application made 
by the insured so that the whole contract 


| May appear in said application and policy, 
Their admission as evidence | 


in default of which no defense shall be 
allowed to such policy on account of any- 
thing contained in, or omitted from, such 
application.” 

The company did not deliver with the 
policy or otherwise a copy of an applica- 
tion therefor. Indeed, there was no evi- 
dence that any had been made. Defendant 


| offered evidence to show that, at the date 
| of the issue of the policy, the insured was 
| not in sound health. Plaintiff objected 


on the ground that no copy of the appli- 


court, relying on the statute, sustained 


| the objection and refused to permit de- | 
interpose that defense and 
| gave judgment for plaintiff. The Court | 


of appeals affirmed, 56 F. (2d) 300. 


The Court of Appeals assumed as a mat- 


| ter of common knowledge that life insur- 
ance policies are issued on written appli- | 


cations and that in this case one had been 
made by the insured. Without deciding 
whether that assumption is warranted, we 
shall consider the case as if it were shown 
that the assured applied in writing for the 
In the absence of 
ance may be made orally. Relief Fire Ins. 
There is no 
such prohibition in the District of Colum- 


the phrase “a copy of the application” 
plainly indicate that writings are meant 
(Trustees of the First Baptist Church v. 
Brooklyn Fire Ins. Go., 19 N. Y. 305, 308), 
and that he statute does not extend to 


| oral applications. 


The construction generally put upon en- 


| actments like the one before us indicates | 
that the principal if not the only purpose | 
is that, if there be an application, a copy | 
| of it shall be attached to or otherwise de- 


livered with the policy so that the docu- 
ments showing the entire agreement shall 
be made available to the insured. (Note 
No. 1.) 
against misunderstanding as to his con- 
tract and, in case of controversy with the 
company, to protect him against surprise, 
inconvenience and danger of injustice 
liable to arise where the policy does not 


for parts of it to applications or otger 
papers. 


That purpose is reflected clearly by the 


account of anything “contained 
omitted from, such application.” And the 
barring of such defenses. is the only con- 
sequence declared to result. 

Here the policy definitely declares that 
it constitutes the entire agreement be- 
between the parties. The defense interposed 
is basd solely on one of its provisions 


Néte No. 1—MacKinnon & Co. vy. Mut. Fire 
Ins. Co., 89 Ia. 170. Rauen v. Insurance Co., 
129 Ia. 725. Kirkpatrick v. Accident Co., 139 
Ta. 370. Lenox v. Insurance Co., 165 Pa. 575. 
Washington Fire Relief Ass'n v. Albro, 130 
Wash. 144. Metropolitan L. Ins. Co. v. Scott, 
160 Miss. 537. 





cation was delivered with the policy. The | 


| The sole question is whether section 657 
| was rightly construed. 


bia. In section 657 the word “policy” and | 


That serves to guard the insured | 


contain the entire agreement and refers | 


clause that, in default of the required de- | 
livery of a copy of the application, no de- | 
fense shall be allowed to such policy on | 
in, or | 


and has no relation to the application. | 
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| The section does not require written ap- 
plications to be made or declare that, 
| where one is made but not delivered with 
the policy, there shall be no defense based 
| on the provisions of the policy itself. And 
no reason is suggested in support of a 
construction of the section that. would 
prevent defense based on a provision of 
the policy even though a similar or the 
same provision were contained in an ap- 
plication. 

As this policy expressed the entire 
agreement defendant, -notwithstanding its 
failure to deliver a copy of the applica- 
/Jion, was- entitled to interpose such de- 

fenses as would have been open to it if 
no application had been made. MacKin- 
non & Co. v. Mut. Fire Ins. Co., 89 Ia. 
170, 173. Imperial F. Ins. Co. v. Dunham, 
117 Pa. 460, 473. It follows that section 
| 657 furnishes no support for the refusal 
of the trial court to permit defendant to 
show that the insured was not in sound 
health when the policy was issued. 

Judgment reversed. 





Separate opinion of Mr. Justice Stone. 

| If an insurance policy is issued on 
| written application and the company fails 
to deliver a copy of it to the insured, 
| along with the policy, the District stat- 
ute, in terms, provides that “no defense 
shall be allowed to such policy on account 
of anything contained in or omitted from 
the application.” In this case it does not 
appear that there was any written appli- 
cation, and as the defense was based on a 
clause contained in the policy, which pur- 
ported to embody the “whole contract,” no 
case was presented calling for the applica- 
| tion of the statute, or which would enable 
a court to say just what force should be 
given to its prohibition in a case where the 
written application, not delivered with the 
policy, is in evidence. For that reason 
the case should be reversed or dismissed. 

I think it should be dismissed. The 
certiorari fas granted upon a petition 
which set forth as grounds for its allow- 
ance that the court below, in construing 
the prohibition of the statute, had “decided 
erroneously a-question of general import- 
ance” and that the decision “is in conflict 
with all decisions in other jurisdictions in- 
volving similar statutes and therefore 
tends to unsettle the law.” Upon the 
briefs and the argument the statutes of 
many States were quoted, prescribing the 
| legal consequences of the failure of the 
insurer to deliver to the insured, with the 
policy, a copy of the written application. 

Most of them provide only that in sueh 
cases the application is not to be con- 
| sidered a part of the policy or received in 
evidence in a suit brought upon it. None 
contain language like that of the present 
statute prohibiting any defense on_ the 
policy “on account of anything contained 
in or omitted from” the application, and 
we have been cited to no decision of any 
court outside the District of Columbia in 
| which that language or any resembling it 
has been considered. 

It thus appears that the construction 
of the statute which we were asked to re- 
view is not in the case, and even if it 
were, it is of local significance only. The 
conflict of decisions asserted is not shown. 
| Plainly the question is not of such general 

interest or importance as under the rules 
| and practice of this Court warrants its 
review upon certiorari. For these reasons 
it is the duty of this Court to dismiss the 
writ as improvidently granted. Tyrell v. 
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District of Columbia, 243 U. S. 1; Southern 
Power Co. v. Public Service Co., 263 U. S. 
508; Houston Oil Co. v. Gcodrich, 245 U.S 
440; Layne & Bowler Corp. v. Western 
Well Works, 261 U. S. 387; Furness, Withy 
& Co. v. Yang-Tsze Insurance Association, 
242 U. S. 430. 

If the writ is not to be dismissed and 
the case is to be decided on the construc- 
tion of the statute, the Court’s reversal of 
the judgment, in the absence of the ap- 
plication which, for purposes of decision, 
it assumes to exist, can only proceed on 
the ground that under no circumstances 
could a defense based on a clause in the 
policy itself be said to be one “on account 
of anything contained in or omitted from 
the application.” With that conclusion I 
am unable to agree. The defense here was 
that the insured was not in sound health 
at the date of the policy. 

Petitioner sought to establish 
showing that the state of health of the 
insured, then deceased, had been bad for 
several years before the policy was issued. 
If the written application were before the 
Court and revealed that the insured had 
been asked about his condition of health 
and had either answered fully and truth- 
fully, or not at all, it would show, I think, 
that the defense, within the very meaning 
and purpose of the statute, was “on ac- 
count” of something “contained in or 
omitted from the application,” and that 
the petitioner was precluded from mak- 
ing it. 

Mr. Justice BraNnpDEIs 
opinion, 


concurs in this 
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Deportation of an alien seaman 
against whom the statutory period for 
deportation had expired, but who sub- 
sequently made a round trip voyage 
on an American vessel which siopped 
en route in a European port was up- 
held under provisions oj the Immigra- 
tion Act of 1924. He was ordered 
deported on the ground thiut he had 
remained in this country for a longer 
lime than permitted under 8 U. S. C. 
214. The court ruled. in upholding 
the deportation order, that petitioner’s 
return from the voyage amounted to 
a new entry within the meaning of the 
immigration laws, and therefore, tiiat 
he could not set up the defense of 
the expiration of the s'atutory period 
before making the voyage. 


Unitep STATES EX RE! 
v. 

EpwarD Cors!I, COMMISSIONER OF IMMIGRA- 

TION AT THE Port oF N. Y. 
Supreme Court of the United States. 
No. 10. 

On writ of certiorari to the Circuit Court 

ot Appeals for the Second Circuit. 


Leo STAPF 


CHARLES B. Ruec, Assistant Attorney Gen- | 


eral (THomas D. TxHacuer, Solicitor Gen- 
eral, NuGeNt Dopps, Assistant Attorney 
Genera!, Harry S. Ripcety, W. Marvin 
SmitH, ALBERT E. REITZEL, CLAUDE R. 
BrancH and Erwin N. GrRiswoLp with 
him oa the brief), for respondent; case 
submitted by Leo Srapr, pro se (HAROLD 
Van Rireer with him on the brief), for 
petitioner. 


Opinion of the Court 
Nov, 7, 1932 
Mr. Justice Roserts delivered the opin- 
jon of the court. 


By writ of habeas corpus petitioner 
challenged the legality of his arreg for 


| 1917, 


| custody and brought before a 
| clal inquiry for examination as to his quali- 
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deportation as an alien alleged to have | 


remained in the United States in violation 
of the terms of section 14 of the Immigra- 
tion Act of 1924 (ch. 190, 43 Stat. 153, 162). 
That section provides: 


“Any alien who at any time after enter- | 
ing the United States is found * * * to | 


have remained therein for a longer time 
than permitted under this act and reg- 
ulations made thereunder, shall be taken 
into custody and deported * * *.” 


The undisputed facts are that petitioner, 

a German citizen, deserted his ship, the 

Hansa, Feb. 15, 1923, in the port of New 

York, and remained in this country until 

March, 1929, when he signed as a member 

of the crew of a vessel of United States 

| registry, the America, for a voyage to Ger- 
many and return. This vessel stayed in 


not appear whether petitioner went ashore. | 


return voyage in April, 1929, and was dis- 
charged from the ship, but was not ex- 
amined by any immigration officer, nor did 
he possess an immigration visa or pay a 
head tax. On March 20, 1931, while work- 
ing in Florida as a butcher, he was ar- 
rested on a warrant charging that he had 
remained in the country for a _ period 
longer than permitted by the Immigration 
Act of 1924 and the regulations thereunder. 
After hearing an order of deportation was 
made. On this showing the district court 
dismissed the writ and the Circuit Court 
of Appeals affirmed. 

The entry in 1923 was irreguiar, and pe- 
titioner was not entitled to remain (Note 
No. 1). Under the statute then in force 
he was subject to be deported; but such 
action could be taken only within three 
years of his entry (Note No. 2). The Im- 
migration Act of 1924 did not alter the 

, Status of one who had unlawfully entered 
the country or remained after the passage 
of the act of 1917 (Note No. 3), but abol- 
ished the three-year period of limitation 

| only as to those entering after 1924. Sec- 
tion 14, quoted supra; Philippides v. Day, 
283 U. S. 48. The petitioner was therefore 
entitled to invoke immunity under the act 
of 1917 unless he lost it by making the 
voyage to Germany in 1929. 

The question is whether by so doing he 
made a new entry into the United States 
wnith left him amenable to the provisions 
of the act of 1924. The court below an- 


Note No 
ch. 29 


1.—Sec. 32 of the *-t of Feb. 5 
39 State 874, 895, then in force 
but since repealed by the Immigration Act 
of 1924, provided: “That no alien excluded 
from admission into the United States by any 
law * * * and employed on bu: rd any vessel 
arriving in the United States .rom any for- 
eign port or place, shall be permitted to land 
in the United States, except temporarily for 
medical treatment, or pursuant to regulations 
prescribed by the Secretary of Labor provid- 
ing for the ultimate removal or deportation 
of such alien from the United States, =" 

Note No. 2.—Sec. 34 of the Act of Feb. 5, 
1917, ch. 29, 39 Stat. 874, 896: “That any alien 
seaman who shall land in a port of the 
United States contrary the provisions of 
this Act shall 
in the United States, and shall, at any time 
within three years thereafter, upon the war- 
rant of the Secretary of Labor, be taken into 
board of spe- 


to 


fications for admission to the United States, 
and if not admitted said alien seaman shall 
be deported. * * *” 


Note No. 3.—Sec. 20 (d) of the Immigra- 
tion Act of 1924, ch. 190, 43 Stat. 153, 165: “Sec- 
tion 32 of the Immigration Act of 1917 is 
repealed, but shall remain in force as to * * * 
all seamen, arriving in the United States prior 

| to the enactment of this Act.” 


He arrived in the Uniied States on the | 


9 


INDES 
PAGE 


swered in the affirmative (Note No. 4). 
Other Circuit Courts of Appeal have held 
the contrary (Note No. 5). In view of 
these conflicting decisions certiorari was 
granted. 

The relator’s arrival in the United States 
in April, 1929, was an entry into this coun- 
try notwithstanding he was a member of 
the crew of an American ship: which had 
made a round-trip voyage. He came from 
a place outside the United States, and 
from a foreign port or place within the 
meaning of the immigration laws; United 
States ex rel Claussen v. Day, 279 U. 8. 398. 
While that case construed section 19 of 
the act of Feb. 5, 1917, and the time limita- 
tion on deportation therein contained, the 
decision as to what constitutes an entry is 
equally conclusive in construing other sec- 


| ti f the immigration law. 
| Germany two and a half days; but it does | — < — era 


it by | 


That petitioner entered without permis- 
sion does not entitle him as an alien sea- 
man to more than 60 days’ stay in the 
United States. His non-compliance with 
the regulations respecting such seamen 
can not confer upon him greater rights 
than if he had satisfied their require- 
ments. Philippides v. Day, supra. 

The statutes requiring the master of a 
ship, under penalties, to bring back to the 
United States a seaman who signs for 


| a round-trip voyage are said to make the 


be deemed to be unlawfully | 


| 


entry of April, 1929, lawful. The argu- 
ment, in substance based upon the theory 
that an American vessel is American soil, 
was effectively answered, as respects the 
requirements of the Immigration Acts, 
in the Claussen case, supra. 

Irrespective of any statutory duty to 
return the seaman to this country, the 
petitioner's entry would have been lawful 
had he complied with the provisions of 
Statute and regulation for temporary so- 
journ as an alien seaman. The obliga- 
tion of the masier to return him did not, 
as contended, confer the right to remain 
here permanently 


If we are to disregard petitioner's status 
as an alien seaman, the law required that 
he.should have submitted himself to in- 
spection, should have produced an im- 
migration visa, and paid a head .tax, if ‘as 
an immigrant he desired ta apply for 
citizenship. ‘(Note No. 6.) He did none 
of these things, and in this aspect re- 
mained here in violation of law. 


The suggestion is made that since the 
relator could not have been deported aiter 
the expiration of three years from his 
original entry in 1923, his status when dis- 
charged as one of the crew of the America 
in 1929 was that of an “immigrant pre- 
viously lawfully admitted to the Uniied 
States, who is returning from a temporary 
visit abroad,” and thus he was a not- 
quoia immigrant within Section 4 of the 
act of 1924. (Note No. 7.) 


But he was not lawfully admitted for 
permanent residence in 1923, and his-stay 
here can not be converted into such law- 
ful residence by the mere fact that the 
then applicable statute limited the time 
within which deportation proceedings 
could be had. United States ex. rel, 
Georges v. Day, 43 F. (2d) 917. 

The judgment is affirmed. 


Note No, 4.—United States ex rel. Stapf v. 
Corsi, 54 F. (2d) 1086. 

Note No. 5.—Kirk v (2a) 
64 (C. C. A. 5); Weedin v. Okada, 2 F. (2d) 
321 (C. C. A. 9); Matsutaka v. Carr, 47 F. 
(2d) 601 (C. C. A. 9). 

Note No. 6.—U. S. C., Tit. 8, Secs. 132; 167 (&), 
202, 203, 204, 205, 208. 

Note No. 7.—U. 8. C., Tit. 8, Sec. 204. 


Lawrenson, 24 F. 
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Conviction of petitioners, a married 
man and unmarried woman, on the 
charge of conspiracy to violate the 
Mann Act on the ground that the 
woman agreed to her transportation 
in interstate commerce for an immoral 
purpose was reversed. The court held 
that such proof was not legally suf- 
ficient to establish the crime of con- 
aspiring with the one who transported 
her to commit the substantive offense 
of transportation. 

The Mann Act, it was noted, does 
not condemn the women’s participa- 
tion in transportations effected by her 
consent, The court held the woman 
petitioner could not therefore be 
guilty of conspiracy to violate the act. 
There being no proof that the man 
conspired with any one else, both 
convictions were reversed. 
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Jack GEBARDI AND LOUISE ROLFE GEBARDI 
v. 
UniTep STATES. 
Supreme Court of the United States. 
No. 97. 

On writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit. 

Witt1am F. Wavon for petitioners; Sern 
W. Ricwarpson, Assistant Attorney Gen- 
eral (THomMas D, THacneEr, Solicitor Gen- 
eral, NuceNT Dopps, Assistant Attorney 
General, James A. WHARTON, Special As- 
sistant to the Attorney General, and W. 
Marvin SmitH with him on the brief), 
for respondent. 


Opinion of the Court 
Nov. 7, 1932 


Mr. Justice Stone delivered the opinion 
of the court. : 

This case is here on certiorari, 286 U. S. 
539, to review a judgment of conviction for 
conspiracy to violate the Mann Act (36 
Stat. 825; 18 U. S. C., section 397 et seq.). 
Petitioners, a man and a woman, not then 
husband and wife, were indicted in the 
District Court for Northern Illinois, for 
conspiring together, and with others not 
named, to transport the woman from one 
State to another for the purpose of en- 
gaging in sexual intercourse with the man. 
At the trial without a jury there was evi- 
dence from which the court could have 
found that the petitioners had engaged in 
illicit sexual relations in the course of 
each of the journeys alleged; that the man 
purchased the railway tickets for both 
petitioners for at least one journey, and 
that in each instance the woman, in ad- 
vance of the purchase of the tickets, con- 
sented to go on the journey and did go 
on it voluntarily for the specified immoral 
purpose, 

There was no evidence supporting the 
allegation that any other person had con- 
spired. The trial court overruled motions 
for a finding for the defendants, and in 
arrest of judgment, and gave judgment of 
conviction, which the Court of Appeals 
for the Seventh Circuit affirmed, 57 F. (2d) 
617, on the authority of United States v. 
Holte, 236 U. S. 140. 

The only question which we need con- 
sider here is whether, within the fSrinciples 
announced in that case, the evidence was 
sufficient to support the conviction. There 
the defendants, a man and a woman, were 
indicted for conspiring together that the 
man should transport the woman from one 
State to another for purposes of prostitu- 
tion. In holding the indictment sufficient, 
the Court said (p. 144): 

“As the defendant is the woman, the 





SUPREME COURT DECISIONS 
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District Court sustained a demurrer on 
the ground that although the offense 
could not be committed without her she 
was no party to it but only the victim. 
The single question is whether that ruling 
is right. We do not have to consider what 
would be necessary to constitute the sub- 
stantive crime under the act of 1910 (the 
Mann Act), or what evidence would be 
required to convict a woman under an in- 
dictment like this, but only to decide 
whether it is impossible for the trans- 
ported woman to be guilty of a crime in 
conspiring as alleged.” 

The Court assumed that there might 
be a degree of cooperation which would 
fall short of the commission of any crime, 
as in the case of the purchaser of liquor 
illegally sold. But it declined to hold that 
a@ woman could not under some circum- 
stances not precisely defined, be guilty 
of a violation of the Mann Act and of a 
conspiracy to violate it as well. Light is 
thrown upon the intended scope of this 
conclusion by the supposititious case which 
the Court put (p. 145): 

“Suppose, for instance, that a profes- 
sional prostitute, as well able to look out 
for herself as was the man, should sug- 
gest and carry out a journey within the 
act of 1910 in the hope of blackmailing 
the man, and should buy the railroad 
tickets, or should pay the fare from Jersey 
City to New York, she would be within 
the letter of the act, of 1910 and we see 
no reason why the act should not be held 
to apply. We see equally little reason for 


| not treating the preliminary agreement 


as a conspiracy that the law can reach, if 
we abandon the illusion that the woman 
always is the victim.” 

In the present case we must apply the 
law to the evidence; the very inquiry 
which was said to be unnecessary to de- 
cision in United States v. Holte, supra. 

First. Those exceptional circumstances 
envisaged in United States v. Holte, supra, 
as possible instances in which the woman 
might violate the act itself, are clearly not 
presented here. There is no evidence 
that she purchased the railroad tickets or 
that hers was the active or moving spirit 
in conceiving or carrying out the trans- 
portation. The proof shows no more than 
that she went willingly upon the journeys 
for the purposes alleged. 

Section 2 of the Mann Act (Note No. 1) 


Note No. 1.—“Any person who shall know- 
ingly transport or cause to be transported or 
aid or assist in obtaining transportation for, 
or in transporting, in interstate or foreign 
commerce, or in any Territory or in the Dis- 
trict of Columbia, any woman or girl for the 
purpose of prostitution or debauchery, or for 
any other immoral purpose, or with the in- 
tent and purpose to induce, entice, or compel 
such woman or girl to become a prostitute or 
to give herself up to debauchery, of to engage 
in any other immoral practice; or who shall 
knowingly procure or obtain, or cause to be 
procured or obtained, or aid or assist in pro- 
curing or obtaining, any ticket or tickets, or 
any form of transportation or evidence of the 
right thereto, to be used by any woman or 
girl in interstate or foreign commerce, or in 
any Territory or the District of Columbia, in 
going to any place for the purpose of prosti- 
tution or debauchery, or fer any other im- 
moral purpose, or with the intent or purpose 
on the part of such person to indice, entice, 
or compel her to give herself up to the prac- 
tice of prostitution, or to give herself up to 
debauchery, or any other immoral practice, 
whereby any such woman or girl shall be 
transported in interstate or foreign commerce, 
or in any Territory or the District of Colum- 
bia, shall be deemed guilty of a felony, and 
upon conviction thereof shall be nunished by 
a@ fine not exceeding $5,000, or by imprison- 
ment of not more than five years, or by both 
such fine and imprisonment, in the discretion 
of the court.” 
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(18 U. 8. C. sec. 398), violation of which 
is charged by the indictment here as the 


object of the conspiracy, imposes the pen- 
alty upon “Any person who shall knowingly 
transport or cause to be transported, or 
aid or assist in obtaining transportation 
for, or in transporting in interstate or 
foreign commerce * * * any woman or girl 
for the purpose of prostitution or de- 
bauchery or for any other immoral pur- 

** *” Transportation of a woman 
or girl whether with or without her con- 
sent, or causing or aiding it, or furthering 
it in any of the specified ways, are the 
acts punished, when done with a purpose 
which is immoral within the meaning of 
the law. See Hoke v. United States, 227 
U. S. 308, 320. 

The Act does not punish the woman for 
transporting herself; it contemplates two 
persons—one to transport and the woman 
or girl to be transported. For the woman 
to fall within the ban of the statute she 
must, at the least, “aid or assist” someone 
else in transporting or in procuring trans- 
portation for herself. But such aid and 
assistarice must, as in the case supposed 
in United States v. Holte, supra, 145, be 
more active than mere agreement on her 
part to the transportation and its immoral 
purpose. For the statute is drawn to in- 
clude those cases in which the woman 
consents to her own transportation. Yet 
it does not specifically impose any penalty 
upon her, although it deals in detail with 
the person by whom she is transported. 

In applying this criminal statute we 
cannot infer that the mere acquiescence 
of the woman transported was intended 
to be condemned by the general language 
punishing those who aid and assist the 
transported. (Note No. 2), any more than 
it has been inferred that the pur- 
chaser of liquor was to be regarded as 
an abettor of the illegal sale. State v. 
Teahan, 50 Conn. 92; Lott v. United States, 
205 Fed. 28; cf. United States v. Farrar, 
281 U. S. 624, 634. The penalties of the 
statute are too clearly directed against the 
acts of the transporter as distinguished 
from the consent of the subject of the 
transportation. So it was intimated in 
United States v. Holte, supra, and this 
conclusion is, not disputed by the Govern- 
ment here, which contends only that the 
conspiracy charge will lie though the 
woman could not commit the substantive 
offense. 

Second. We come thus to the main 
question in the case, whether, admitting 
that the woman, by consenting, has not 
violated the Mann Act, she may be con- 
victed of a conspiracy with the man to 
violate it. Section 37 of the Criminal Code 
(18 U. S. C., sec. 88), punishes a conspiracy 
by two or more persons “to commit any 
offense against the United States.” The 
offense which she is charged with conspir- 
ing to commit is that perpetuated by the 
man, for it is not questioned that in trans- 
porting her he contravened section 2 of 
the Mann Act. Cf. Caminetti v. United 
States, 242 U. S. 470. Hence we must de- 
cide whether her concurrence, which was 
not criminal before the Mann Act, nor 
punished by it, may, without more, sup- 


Note No. 2,—Section 3 of the Act (18 U. S, 
C., sec. 399), directed toward the persuasion, 
inducement, enticemient or coercion of the 
prohibited trans tation, also includes spe- 
cifically those who “aid or assist” in the in- 
ducement or the transportation. Yet it is 
obvious that those words were not intended 
to reach the woman who, by yielding to per- 

4 Suasion, assists in her own transportation, 
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| 
port a conviction under the conspiracy 
section, enacted many years before. (Note 
No. 3.) 

As was said in the Holte case (p. 144), 
an agreement to commit an offense may be 
criminal, though its purpose is to do what 
some of the conspirators may be free to 
do alone. (Note No. 4.) Incapacity of 
one to commit the substantive offense does 
not necessarily imply that he may with 
impunity conspire with others who are 
able to commit it. (Note No. 5.) For it is 
the collective planning of criminal con- 
duct at which the statute aims. The plan 
is itself a wrong which, if any act be done 
to effect its object, the State has elected to 
treat as criminal, Clune v. United States, 
159 U. S. 590, 595. And one may plan that 
others shall do what he cannot do himself. 
See United States v. Robinowich, 238 U. S. 
78, 86, 87. 

But in this case we are concerned with | 
something more than an agreement be- | 
tween two persons for one of them to com- | 
mit an offense which the other cannot 
commit. There is the added element that 
the offense planned, the criminal object | 
of the conspiracy, involves the agreement | 
of the woman to her transportation by the | 
man, which is the very conspiracy charged. 

Congress set out in the Mann Act to 
deal with cases which frequently, if not 
normally, involve consent and agreement 
on the part of the woman to the forbidden 
transportation. In every case in which she 
is not intimidated or forced into the trans- 
portation, the statute necessarily contem- 
plates her acquiescence. Yet this acquies- 
cence, though an incident of a type of 
transportation specifically dealt with by 
the statute, was not made a crime under 
the Mann Act itself. Of this class of cases 
we say that the substantive offense con- 
templated by the statute itself involves the 
same combination or community of pur- 
pose of two persons only which is prose- 
cuted here as conspiracy. 

If this were the only case covered by | 
the Act. it would be within those decisions 
which hold, consistently with the theory 





Note No. 3.—Section 30, Act of March 2, 1867 
(14 Stat. 471, 484), “except for an omitted not 
relevant provision, * * * has continued from 
that time to this, in almost precisely its pres- 
ent form.” See United States v. Gradwell, 243 
U. S. 476. 481. 

Note No. 4—The requirement of the statute 
that the object of the conspiracy be an of- | 
fense against the United States, necessarily 
statutory. United States v. Hudson. 7 Cranch 
32, avoids the question much litigated at 
common law (see cases cited in Wright, The 
Law of Criminal Conspiracies [Carson ed. 
1887] and in Sayre, Criminal Conspiracy, 35 
Harv. L. Rev. 393) of the criminality of com- | 
bining to do an act which any one may law- | 
fully do alone. 

Note No. 5.—So it has been held repeatedly 
that one not a bankrupt may be held guilty | 
under section 37 of conspiring that a bank- 
rupt shall conceal property fro his trustee | 
(Bankruptcy Act sec. 29 [b], 11 U. S. C., sec. | 
52) Tapack v. United States, 220 Fed. 445. | 
certiorari denied 238 U. S. 627; Jolitt v. United 
States, 285 Fed. 209, certiorari denied 261 U. | 
S. 624; Israel v. United States, 3 F. (2d) 
743: Kaplan v. United States, 7 F. (2d) 594, | 
certiorari denied 269 U. S. 582. And see United 
States v. Rabinowich, 238 U. 8S. 78, 86, 87. 
These cases proceed upon the theory (see 
United States v. Rabinowich, supra, 86) that 
only a bankrupt may commit the substan- 
tive offense though we do not intimate that | 
others might not be held as principals un- 
der Criminal Code, section 332 (18 U. S. C., 
sec. 550). Cf. Barron vy. United States, 5 F. 
(2d) 799. 

In like manner Chadwick v. United States, 
141 Fed. 225, sustained the conviction of one 
not an officer of a national bank for con- | 
spiring with an officer to commit a crime 
which only he could commit, And see United | 


States v. Martin, 4 Cliff. 156; United States v. 
Stevens, 44 Fed. 132, \ 


| 34 F. 


| Vv. Whitchurch, 24 Q. 
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upon which conspiracies are punished, | 


that where it is impossible under any cir- 
cumstances to commit the substantive of- 
fense without cooperative action, the pre- 
liminary agreement between the 
parties to commit the offense is not an 
indictable conspiracy either at common 
law, Shannon and Nugent v. Common- 
wealth, 14 Pa. St. 226; Miles v. State, 58 
Ala. 390; cf. State v. Law, 189 Iowa 910; 
see State ex rel. Durner v. Huegin, 110 Wis. 
189, 243, or under the Federal statute. 
(Note No. 6.) See United States v. Katz, 


(2d) 839, 841, 
grounds, 281 U. S. 619; United States v. 
Dietrich, 126 Fed. 664, 667. 

But crimigal transportation under the 
Mann Act may be effected without the 
woman’s consent as in cases of intimida- 
tion or force (with which we are not 
now concerned). We assume, therefore, 
for present purposes, as was suggested in 


the Holte case, supra, 145, that the de- | 
cisions last mentioned do not in all strict- | 
We do not rest | 


ness apply. (Note No. 7.) 
our decision upon the theory of those 
cases, nor upon the related one that the 
attempt is to prosecute as conspiracy acts 
identical with the substantive offense. 
United States v. Dietrich, 126 Fed. 664. 
We place it rather upon the ground that 


il 


— 


commit statutory rape upon herself. Com- 
pare Queen v. Tyrrell [1894] 1 Q. B. 710. 
The principle, determinative of this case, 
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| is the same. 


same | 





we perceive in the failure of the Mann | 


Act to condemn the woman's participation 


| in those transportations which are effected 
f an | 


with her mere consent, evidence 


affirmative legislative policy to leave her | 


acquiescence unpunished. 


We think it a necessary implication of 


that policy that when the Mann Act and 
the conspiracy statute came to be con- 
strued together, as they necessairly would 
be, the same participation which the 
former contemplates as an inseparable in- 


| cident of all cases in which the woman 
| is @ voluntary agent at all, but does not 
| punish, was not automatically to be made | 
punishable under the 


latter. It would 


| contravene that policy to hold that the | 


very passage of the Mann Act effected a | FREDERICK A. HENRY (House, GROSSMAN & 


withdrawal by the conspiracy statute of 
that immunity which the Mann Act itself 
confers. 


It is not to be supposed that the con- 
| sent of an unmarried person to adultery | 
| with a married person, where the latter | 


alone is guilty of the substantive offense, 
would render the former an abettor or a 
conspirator, compare In Re Cooper, 


woman under the age to consent would 
make her a co-conspirator with the man to 


| Note No. 6.—The rule was applied in United | 
| States v. Cc. & 


M. ts H. R. R. Co., 146 Fed. 
298; United States v. Sager, 49 (2d) 725. In 


the following cases it was recognized and held | 


inapplicable for the reason that the substan- 
tive crime could be committed by a single 
individual. Chadwick v. United States, 
Fed. 225; Laughter v. United States, 259 Fed. 
94; Lisansky v. United States, 31 F. (2d) 846, 
certiorari denied 279 U. S. 873. The con- 
spiracy was also deemed criminal 
contemplated the cooperation of a greater 
mumber of parties than were necessary to 
the commission of the principal offense, as 
in Thomas v. United States, 156 Fed. 897; Mc- 
Knight v. United States, 252 Fed. 687; cY. 
Vannata v. United States, 289 Fed. 424; Ex 
parte O'Leary, 53 F. (2d) 956. Compare Queen 
B. D. 420. 

Note No. 7.—It should be noted that there 
are many cases not constituting “a serious 
and substantially continued group scheme for 
cooperative law breaking” which may well 
fall within the recommendation of the 1925 
conference of senior circuit Judges that the 
conspiracy indictment be adopted “only after 
a careful conclusion that the public intere 
so requires,” Att'y Gen. Rep. 1925, pp. & 


162 | 
| Cal. 81, 85, or that the acquiescence of a 


141 | 





On the evidence before us the woman 
petitioner has not violated the Mann Act 
and, we hold, is not guilty of a conspiracy 
to do so. As there is not proof that the 
man conspired with anyone else to bring 
about the transportation, the convictions 


| of both petitioners must be reversed. 


Mr. Justice Carpozo concurs in the re- 


| sult. 
271 U. S. 354, 355; Norris v. United States, | 
reversed on other | 


x«e* 


Acquisition and control by lease by 
the New York Central Railroad of 
several other roads which were al- 
ready controlled through stock owner- 
ship was held by the court to be 
within the purview of section 5 of the 
Interstate Commerce Act, providing 
for acquisition “under lease or by pur- 
chase of stock or in any other manner 
not involving consolidation.” The 
court ruied that the Interstate Com- 
merce Commission, in authorizing ac- 
quisition and control by lease, had not 
exceeded its authority under the act, 
and that the combination of stock 
ownership and the long-term (99- 
year) leases did not amount to con- 
solidation. The high tribunal af- 
firmed the decision of a Federal dis- 
trict court dismissing a petition to set 
aside the Commission’s orders and 
holding that the orders preserved the 
legal evlities of the respective roads. 


THE New York CeEntTRAL SEcurRITIES Cor- 
PORATION 
Vv 


| UNITED STaTEs, INTERSTATE COMMERCE CoM- 


MISSION, NEW YORK CENTRAL RalILroAp 
COMPANY ET AL, 
Supreme Court of the United States. 


No. 5. 


|} On appeal from the District Court of the 


United Siates for the Southern District 
of New York. 


VorHAUS, WILLIAM E. Leany, WILLIAM J. 
HucuHes Jr., Louis J. VornHaus and Josepx 
FiscHer with him on brief), for appel- 
lant; Danie. W. KNow.ton (THOomas D. 
THacHeER, Solicitor General, and JOHN 
Lorp O'Brian, Assistant Attorney Gen- 
eral, with him on the brief), fe ap- 
pellées, United States and interstate 
Commerce Commission; Jacop AARONSON 
(CuarLes C. Peutpinc with him on the 
brief), for appellees, New York Central 
Railroad Company et al. 


Opinion of the Court 
Nov. 7, 1932 


Mr. Chief Justice HucHes delivered the 
opinion of the court. 
On July 2, 1929, the Interstate Com- 


|} merce Commission made an order au- 
| thorizing the New York Central Railroad 


where it | 


Company to acquire control, by lease, of 


| the railroad systems of the Cleveland, Cin- 
| cinnati, Chicago & St. Louis Railway Com- 


pany (known as the “Big Four”) and of 


| the Michigan Central Railroad Company. 


By order of Dec. 2, 1929, the Commission 


| permitted the assumption by the lessee of 


obligation and liability in respect of certain 
securities of the lessors. In this suit, a 


| minority stockholder of eaclr of the lessors, 


and of the lessee, sought to set aside these 
orders upon the ground that the Commis- 
sion had exceeded its authority. The Dis- 


‘ { trict Court, of three judges, upon pleade 
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ines 
of J2ct' and ccnciusions of law, denied the 
mc-ion for injunction and dismissed the 
petition upon the merits. 54 F. 
The petitioner appeals. U. S. C., Tit. 28, 
secs. 47, 345. 

The District Court, against objection, 
sustained its jurisdiction. The court took 
the view that the petitioner, as a minority 
stockholder of the lessors, alleged an in- 
jury not merely derivative, but independ- 


ent, being a member of a class created by | 
54 F. (2d) at p. | 


thé leasing agreements. 
12€: compare Pittsburgh & West Virginia 
Railway Co. v, United States, 281 U. S. 


479, 487. While appelees submit that there | 


‘are certain contentions which appellant 
may not properly raise, the correctness of 
the decision as to jurisdiction is conceded. 

The authority of the Commission to 
make the orders is rested upon section 5, 
subdivision 2, and section 20a of the In- 
terstate Commerce Act. U.S. C., Tit. 49. 
(Note No. 1.) 


Afier full hearing, and upon considera- | 


tion of the purpose of the proposals, of 
the physical, traffic and intercorporate re- 
lationships, of investment, income and 
dividends, of the provisions of the pro- 
posed leases, of the benefits. deemed to 
accrue to the public, of the particular 
situation of certain short lines, and of the 
objections raised by minority stockholders, 
Note No. 1.—The pertinent 
these sections are as follows: 
“See. 5 (2): Acquisition of control of one 
carrier by another.—Whenever the cominis- 


provisions of 


sion is of opinion, after hearing, updén appli- | 


cation of any carrier or carriers engaged in 
the transportation of passengers or property 
subject to this chapter, that the acquisition, 
to the extent indicated by the commission, 
by one of such carriers of the contrdl of any 


other such carrier or carriers either under a | 


degse or by the purchase of stock or in any 
? er manner not involving the consolidation 
° 
ership and operation, will be in the public 
intérest, the commission shall have authority 
by order to approve and authorize such ac- 
quisition, under such rules and regulations 
and for such consideration and on such terms 
and conditions as shall be found by the com- 
mission to be just and.reasonable in the 
premises. * * *” 

“Sec. 5 (8): Carriers affected relieved from 
Operation of anti-trust laws, etc.—The car- 
Tiers affected by any order made under the 


foregoing provisions of this section and any | 


corporation organized to effect a consolidation 
approved and authorized in such order are 
— from the operation of the ‘anti-trust 
aws,’ 
Commerce and Trade, and of all other re- 
Straints or prohibitions by law, State or Fed- 
eral, in so far as may be necessary to enable 
them to do anything authorized or required 
by any order made under and pursuant to the 
foregoing provisions of this section. * * *” 

“Sec. 20a (2); Issuance of securities; as- 
sumption of obligations; authorization.—It 
shall be unlawful for any carrier to issue any 
share of capital stock or any bond or other 
evidence of interest in or indebtedness of the 
carrier (hereinafter in this section termed 
*‘securities’) or to assume any obligation or 
Nability as lessor, lessee, guarantor, indorser, 
surety, or Otherwise, in respect of the securi- 
ties of any other person, natural or artificial, 
even though permitted by the authority cre- 
ating the carrier corporation, unless and until, 
and then only to the extent that, upon appli- 
cation by the carrier, and after investigation 
by the commission of the purposes and uses 
of the proposed issue and the proceeds thereoi, 
or of the proposed assumption of obligation 
or liability in respect of the securities of any 
Other person, natural or artificial, the com- 
mission by order authorizes such issue or as- 
sumption. 
order only if it finds that such issue or as- 
sumption: (a) is for some. lawful object within 
its corporate purposes, and compatible with 
the public inteyesi, which is necessary or ap- 
propriate for or consistent with the proper 
performance by the carrier of service to the 
public as a common carrier, and which will 
not impair its ability to perform that service, 
and (b) is reasonably necessary and appro- 
priate for such purpose, * * *” 


and proof, and having filed findings | 


(2d) 122. | 


such Carriers into a single system for own- | 


as designated in section 12 of Title 15, | 


The commission shall make such | 


the Commission found that the “consid- 
erations and terms and conditions” set 
forth in the proposed leases Were “jusi 
and reasonable” and that the contem- 
plated acquisition would be “in the public 
interest.” The authorization was upon the 
express condition that before the leases 
became effective, the New York Central 
should offer to acquire specified short lines 
‘upon terms and conditions stated. Report, 
| Jan. 14, 19297 150 I. C. C. 278, 321, 322. 
Upon proof of compliance with this con- 
dition, and upon further conditions, the 
| acquisition was approved. Supplemental 
Report and Order of July 2, 1929, 154 
I. C. C. 489, 494, 495. One of the condi- 
tions was that the New York Central 
and the ‘Big Four’ should no} be relieved 
from compliance with provisions of law 
applicable to any assumption of obliga- 
tions and liabilities by virtue of the execu- 
tion of the leases. On later application for 
| authority in that respect, the Commission 
found that the proposed assumption by 
the carriers was “for a lawful object 
| within their corporate purposes, and com- 
patible with the public interest, which is 
necessary and appropriate for and con- 
sistent with the proper performance by 
them of service to the public as common 
carriers, and which will not impair their 
ability to perform that service” and was 
| “reasonably necessary and appropriate for 
such purpose.” Report and Order of Dec. 
2, 1929, 158 I. C. C. 317, 323, 328. 


Appellant contends (a) that as the New | 
York Central had already acquired con- | 
trol of the ‘Big Four’ and Michigan Cen- | 


| tral by stock ownership, the Commission 
could not authorize acquisition of control 
by lease; (b) that the proposed acquisition 
involved a “consolidation” which could not 
be authorized under section 5 (2); (c) that 
the main lines of the lessors are parallel 
and competing with those of the lessee so 
that competition would be suppressed, and 
that the attempt to confer authority upon 
the Commission to approve the acquisition 


of control was an unconstitutional dele- | 


gation of power; (d) that the proposed 
| leases transgressed limitations imposed by 
| State authority; and (e) that the action of 


| as to, the appellant. The questions pre- 


| sented thus relate, in part, to the con- | 
struction and validity of the statute and, | 


in part, to the present application of the 
| statute in view of the particular terms of 
the leases. 
First. 
while the properties of the New York Cen- 
tral, the ‘Big Four’ and the Michigan Cen- 
tral are operated as separate units, the 


control has existed for many years. 
Commission found that the New York 
Central held upwards of 99 per cent of the 


wards of 91 per cent and 84 per cent, re- 
spectively, of the common and preferred 
stocks of the ‘Big Four.’ The authority to 
lease was sought in the view that It would 
facilitate revision of routes, and physical 
improvements needed for new routes, and 


forth in detail. Section 5 (2) authorizes 
indicated by the Commission.” 
tion is not of the extent of the control, 
provided it stops short of “consolidation,” 








| the Commission was unsupported by evi- | 


dence and was arbitrary and confiscatory | mint 
| persuasive if the statute could be regarded 


companies are under common control. This | 
The | 


stock of the Michigzn Central and up- | 


| would make possible important economies | 
in operation which the Commission set | 


the acquisition of control “to the extent | 
The ques- | 


served by economy and efficiency in opera- 
tion. If the expected advantages are in- 
adequately secured by <iczk ownership and 
would be better secured by lease, the stat- 


| ute affords no basis for the contention that 


the latter may not be authorized although 
the former exists. The fact that one pre- 
cedes the other cannot be regarded as de- 
terminative if the desired coordination is 
not otherwise obtainable. The disjunctive 
phrasing of the statute “either under a 
lease or by the purchase of stock” must be 


| read in the light of its cbvious purpose and 
| cannot be taken to mean that one method 
| must be exclusive of the other. 


The statute refers to “control” in con- 
tradistinction to “consolidation.” Subdi- 
vision (2) itself indicates that control by 
purchase of stock or by lease is not re- 
garded as a “consolidation” as the word 
is there used. Its use is in the restricted 


| sense of the formation of a “single system 


for ownership” as well as for “operation.” 


| This distinction between control where 


separate ownership continues, and consoli- 
dation where a single ownership is created, 
is a familiar one in the law. Railroad 


| Company v. Georgia, 98 U. S. 359, 363. 


That the Congress had this distinction in 
view appears from the other provisions ‘of 
section 5. Thus, subdivision (6) permits 
carriers “to consolidate their properties or 
any part thereof, into one corporation for 
the ownership, management, and opera- 
tion of the properties theretofore in sep- 
arate ownership, management, and opera- 
tion.” This may be effected under stated 
conditions which contemplate the owner- 
ship by one corporation of the consoli- 
dated properties and the issue of securi- 
ties upon that basis. The view that the 
proposed acquisition does not involve a 
“consolidation” contrary to the limitation 
in subdivision (2) is in accord with the 


| long-continued construction of the statute 
| by the Interstate Commerce Commission. 


Control of El Paso & S. W. System, 90 
I. C, C. 732; Control of Alabama & Vicks- 
burg, etc., 111 I. C. C. 161, 169; Lease of 
Pan Handle, 72 I. C. C. 128, 133; New York 
Central Leases, 72 I. C. C. 243; Control of 
Central Pacific, 76-I. C. C. 508; . Nickel 
Plate Unification, 105 I. C. C. 425. And 
this administrative construction would be 


as ambiguous. United States v. Jackson, 
280 U. S. 183, 193; Louisville & Nashville 
R. R. Co. v. United States, 282 U. S. 740, 


| 757. Whether the particular authorization, 
| in the light of the situation of these 


The Commission stated that, | carriers, would interfere with plans of the 


Commission for consolidation was an ad- 


| ministrative question with which the Com- 
| mission was competent to deal. 


Appellant insists that the delegation of 
authority to the Commission is invalid be- 
cause the stated criterion is uncertain. 
That criterion is the “public interest.” It is 
a mistaken assumption that this is a mere 
general reference to public welfare without 
any standard to guide determinations. The 
purpose of the act, the requirements it im- 
poses, and the context of the provision in 
question show the contrary. Going for- 
ward from a policy mainly directed to the 
prevention of abuses, particularly those 
arising from excessive or discriminatory 
rates, Transportation Act, 1920, was de- 
signed better to assure adequacy in trans- 
portation service. This court, in New 
England Divisions Case, 261 U. S. 184, 189, 
190, adverted to that purpose, which was 


but of the public interest in having the | found to be expressed in unequivocal lang- 


| control maintained. The public interest is | uage; “to attain it, new rights, new obliga- 
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ticns, new machincry, were created.” The 
‘eced attention to various pro- 
this emect, and to the 

ich the s-atuce had es-ablished 

in referring to “the transportation facili- 
ties,” and the measures which would “best 
promote the service in the interest of the 
public and the commerce of the people.” 
Id. p. 189, note. See, also, Texas & Pa- 


cific Rwy. Co. v. Gulf, Colorado & Santa | 
The | 
provisions now before us were among the | 


Fe Rwy. Co. 279 U. S. 266, 277. 


additions mede by Transportation Act, 
1920, and the term “public interest” as 
thus used is not a concept without ascer- 
tainable criteria, but has direct relation to 
adcquacy of transportation service, to its 
essential conditions of economy and effi- 
ciency, and to appropriate provision and 
best use of transportation facilities, ques- 
tions to which: the Interstate Commerce 
Commission has constantly addressed itself 
in the exercise of the authority conferred. 
So far as constitutional delegation of au- 
thority is concerned, the question is not 
essentially different from that which is 
raised by provisions with respect to rea- 
sonableness of rates, to discrimination, and 
to the issue of certificates of public con- 
venience and necessity. Intermountain 
Rate Cases, 234 U. S. 476, 486; Railroad 
Commission vy. Southern Pacific Company, 
264 U. S. 331, 344; Avent v. United States, 
266 U. S. 127, 130; Colorado v. United 
States, 271 U. S. 153, 163; Chesapeake & 
Ohio Rwy. Co. v. United States, 283 U. S. 
35, 42. 

The fact that the carriers’ lines are 
parallel and competing cannot be deemed 
to affect the validity of the authority 
conferred upon the Commission. The Con- 
gress, which had power to impose pro- 
hibitions in the regulation of interstate 
commerce (Northern Securities Company 
v. United States, 193 U. S. 197), had equal 
power to foster that commerce by remov- 
ing prohibitions and by permitting acquisi- 
tion of control where that was found to 
be an aid in the accomplishment of the 
purposes in view of the enactment of 
Transportation Act, 1920. See New York v. 
United States, 257 U. 8. 591, 601; Colorado 
v. United States, 271 U. S. 153, 165. Exer- 
cising this paramount power, the Congress 
expressly provided in subdivision (8) of 
section 5, which has direct reference to 
subdivision (2), that “the carriers affected 
by any order made under the foregoing 
provisions of this section” are “relieved 
from the operation of the ‘antitrust laws’,” 
and “of all other restraints or prohibitions 
by law, State or Federal, in so far as may 
be necessary to enable them to do any- 
thing authorized or required by any order 
made under and pursuant to the foregoing 
provisions of this section.” The question 
whether the acquisition of contro] in the 
case of competing carriers will aid in pre- 
venting an injurious waste and in securing 
more efficient transportation service is 
thus committed to the judgment of the 
administrative agency upon the facts de- 
veloped in the particular case. 

Appellant contends that the provision of 
subdivision (8) of section 5, referring to 
“restraints or prohibitions by law, State or 
Federal” should be construed as limited 
to those restrictions which are of the same 
general character as the ‘antitrust laws’ 
and not as applying to specific limitations 
imposed by State laws upon corporate 
powers with respect to the making of 
leases. Appellant invokes the laws of the 
States of incorporation in relation to 
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leaszs of competing lincs, and especially 
the laws of Oh‘o upon that subject and 
wich respect to minimum renigls and se- 
cur:ty for payment and the preservaiion of 
property. It is sufficient for the present 
purpose to say that this contention can- 
not, in any event, avail the appellant. The 
question of the right of a State of incor- 
poration, in a direct proceeding, to chal- 
lenge the leases as ultra vires is not before 
us. 
St. Louis Rwy. Co. v. United States, 275 
U. S. 404, 414. The order of the Commis- 
sion under section 5 (2) is permissive, not 
mandatory. There is no warrant for con- 
cluding that the Congress intended to 
fetter the exercise of the Commission’s au- 
thority by requiring that the Commission 
before making its order must determine 
whether the acquisition is within the cor- 
porate powers of the carrier under State 
laws. The Commission has given its ap- 
proval in the exercise of the authority con- 
ferred and the question of corporate pow- 
ers cannot properly be raised in this suit 
to set aside the Commission's order. Cleve- 
land, Cincinnati, Chicago & St. Louis 
Rwy. Co. supra; Claiborne-Annapolis Ferry 
Co. v. United States, 285 U. S. 382, 391. 
Nor is there ground for a dfferent con- 
clusion with respect to the Commission's 
order under section 20a, authorizing the 
assumption of obligations. Appellant points 
to the requirement in that section that the 
Commission shall make such an order only 
if it finds that the assumption by the 
carrier is “for some lawful object within 
its corporate purposes.” But that this 
provision does not refer to State limita- 
tions upon corporate powers, but rather to 
the general field of corporate purposes, 
sufficiently appears from the context and 
trom the legislative history of the clause. 
In creating Federal supervision of the 
issue of securities by interstate carriers, 
the Congress, so far from making it neces- 
sary for the Commission to determine 
whether there had been compliance with 
State requirements, expressly provided in 
subdivision (7) of section 20a that the 
jurisdiction of the Commission should be 
“exclusive and plenary” and that approval, 
other than as specified in that section, 
should not be necessary. (Note No. 2.) 
Another objection, urged against the 
order under section 5 (2), is that the 
Commission had no power to make the 
acquisition of certain short lines a condi- 
tion of its approval of the leases. 
condition is asserted to be a burdensome 
one, opposed by the New York Central 
when it made its application and involving 


Note No. 2.—It appears that in the course of 
the consideration of the measure which ulti- 
mately became section 20a (2) the words “cor- 
porate purposes" were substituted for ‘“corpo- 
rate powers.” 54 F. (2d) at p. 130, note. It 
should also be noted that, in connection with 
the provision which became subdivision (7) 
of section 20a, an amendment was offered in 
the House of Representatives to strike out that 
paragraph and to provide that no security 
should be issued under the act “except in the 
manner and form prescribed by the laws of 
the State which created such common carrier, 
and that this section is not to be construed 
as a limitation of State authority, but only 
as cumulative thereof." The amendment was 
defeated. Cong. Rec., 66th Cong., Ist sess., vol. 
58, pp. 8673, 8676. Mr. Esch, in the report of 
the measure to the House of Representatives, 
stated: “Without Federal control, the carriers 
would have to be subjected to the diversified 
requirements of the several States. * * * 
enactment of the pending Dill 
control over stock and bond issues exclusively 
in the hands of the Federal Government and 
will result in uniformity and greater prompt- 
ness of action.” Cong. Rec., lst sess., House 
Rept. No. 456, p. 21. 


See Cleveland, Cincinnati, Chicago & | 


The | 


e 
will put the | 
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the building up of an enlarged system. 
But section 5 (2) expressly authorized the 
Commission to impose conditions, and its 
action in so doing was not limited to 
conditions proposed or favored by the 
carriers. The Commission stated the facts 
as to each of the short lines (150 I. C. C., 
Pp. 294-311) and the Commission found 
that those lines to which the condition 
| relates were complementary to the New 

York Central System and that their pres- 
ervation was “required by public conveni- 
ence and necessity and for the main- 
tenance of an adequate transportation 
system.” Id. p. 322. It cannot be said 
that the consideration of the situation of 
these short lines was not appropriate to 
the determination which the Commission 
was called upon to make or that the con- 
dition was arbitrarily imposed. 

Second. Questions as to the alleged 
breach by the New York Central, as ma- 
jority stockholder of the Michigan Cen- 
tral, of its fiduciary duty to the appellant 
as minority stockholder, in the light of the 
terms of the indenture under which the 
voted shares had been pledged to secure 
bonds, are not properly raised in this suit 
under the Urgent Deficiencies Act (U. 8. 
C., Tit. 28, sec. 47) and hence are not open 
vo review on this appeal. Pittsburgh & 
West Virginia Railway. Co. v. United 
States, 261 U. 8. 479, 488. 


The remaining questions with respect to 
the adequacy of the rentals fixed, the 
other terms of the proposed leases, and 
the public interests involved, relate to the 
propricty of the action of the Commission 
in the exercise of its authority under 
statute as construed. As to these matters 
the parties were fully heard, pertinent 
evidence was received and considered, and 
we find no basis for a contention that the 
order of the Commission was not ade- 
quately supported or had any confiscatory 
effect. Virginian Railway Co. v. United 
States, 272 U. S. 658, 663; Georgia’ Com- 
mission, Vv. United States, 283 U. S. 765, 775. 

Decree affirmed. 

x**k* 

It was held that the statute of lim- 
itations did not bar collection on the 
third of a series of bonds given to 
stay collection of Federal income and 
profits tares, when the first of the 
series was given before the statutory 
period expired and the last one after 
its expiration. The court sustained 
the Government's contention that the 
third vond was but the ultimate in- 
strument in a continuous series which 
had its origin before the expiration of 
the statutory period. The decision of 
the Board of Tar Appeals that the 
tarpayer's liability for the tax was 
barred by the statute of limitations, 
in substance decided only that the 
liability for additional tares was no 
longer enforcible as such, and its de- 
cision did not have the effect of abat- 
ing the tar within the meaning of 
the bonds given in this case, the court 
held. 
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Opinion of the Court 
Nov. 7, 1932 


Mr. Justice McReyno.tps delivered the 
opinion of the court. 

In the District Court for Alabama— 
Aug. 25, 1930—the United States sued the 
Gulf States Steel Company, principal, and 
National Surety Company, surety,—peti- 
tioners here—upon a bond dated Sept. 9, 
1925, whereby they agreed to pay Snead, 
Collector of Internal Revenue, so much of 
the additional income and profits taxes 
for 1917 assessed by him against the 
principal in 1921 “as is not abated.” Judg- 


the circuit court of appeals affirmed; the 
maiter is here by certiorari. 

Petitioners say the sole question pre- 
sented is whether the additional taxes 
were abated by the determination of the 
Board of Tax Appeals (July 10, 1928), in a 
proceeding brought by the Steel Company 
to review the Commissioner’s final re- 
jection of its demand for abatement. The 
Board held “that the respondent is now 
barred by statute from collecting any part 
of the additional assessment made in 
April, 1921, and that there is no de- 
ficiency for the year 1917.” It directed 
entry of an order to that effect. 


The petition for certiorari asserts: “The 


sole question in this case is whether the | 


final decision of the Board that there was 
no deficiency ‘abated’ the tax.” 
lowing is the only specification of error 


relied on here—“That the court erred in | 


holding that the claim for the deficiency 
of taxes was not abated by the final deci- 


sion of the United States Board of Tax | 


Appeals that there was no deficiency.” 


And in their brief counsel for petitioners | 
say—“The sole question in this case is | 


whether the final decision of the Board | cessors in office, such amount of the claim 


that there was no deficiency ‘abated’ the 
tax.” 

March 28, 1918, the Steel Company filed 
its income and excess profits tax return 
for 1917 and shortly thereafter paid the 
amount apparently due. In April, 1921, 
the Commissioner made a deficiency as- 
sessment of $153,815.30; May 6, 1921, the 
Company filed claim and demand for 
abatement of this entire sum upon the 
ground that the additional assessment 
was unwarranted and illegal in so far as 
it results—(1) From the failure to compute 
the invested capital by including the 
actual cash value of claimant’s property 
on Jan, 1, 1914; (2) From the action of 
the examiners in deducting only 7 -per 


cent of invested capital instead of 8 per | 


cent; and (3) From disallowance of cer- 
tain interest payments as part of in- 
vested capital. 


March 13, 1923, 15 days before the five- | 


year statute would have barred collection 
of the deficiency assessment—the addi- 
tional tax being wholly unpaid and the 
abatement claim undetermined—in order 
to secure delay and further consideration 
of objections, the taxpayer as principal, 
with the American Surety Company as 


him on the | 





| by the American Surety Company of New 


| port of a claim for the abatement of as- 
The fol- | 
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surety, gave the Collector a bond for $175,- 
350 which recites— 
“The condition of the above obligation 


- is such that, if the said Gulf States Steel 


Company will indemnify the said W. E. 


Snead as Collector as aforesaid, or his | count and subject to the orders of W. E. 


successor in office, against all loss, cost, 
damage, and expense to which he may 
be put by reason of having allowed the 
said Gulf States Steel Company to with- 
hold the payment to him, as such Col- 
lector, of the sum of one hundred and 
fifty-three thousand eight hundred fifteen 
and 30/100 dollars ($153,815.30), claimed 


| of it under the War Revenue Act of 1917, 


pending the filing, by said Gulf States 
Steel Company of additional facts and in- 
formation in support of a claim for the 
abatement of said amount heretofore filed 
by it, then this obligation to be null and 
void, otherwise, to be and remain in full 
force and effect.” 


April 3, 1925, in order to obtain release 
of the American Surety Company from | 


is | the above-described bond, also to make 
ment on a verdict went for plaintiffs; 


certain the payment of whatever the col- 
lector might thereafter finally declare to 


| be payable under the deficiency assess- | 


ment of 1921, the Steel Company executed 
a second obligation and pledged as secur- 
ity two hundred thousand dollars U. 8S. 
Liberty Lean Bonds, This obligation 
recites— 

“Whereas the Gulf States Steel Com- | 
pany did execute a bond in the penal sum 
of one hundred seventy-five thousand, 
three hundred and fifty dollars ($175,- | 
350.00), and in favor of W. E. Snead, Col- | 
lector of Internal Revenue, for the District 
of Alabama, which said bond was signed 


York, as surety, under date of the 13th 
day of March, 1923, and was given in sup- 


sessments, penalties and interests, under 
the Revenue Act of 1917. Being desirous 
of relieving the above bound surety com- 
any and further securing the payment of 
any amount found to be due the United 
States Government under the above Rev- 
enue Act, now, therefore, if the under- 
signed Gulf States Steel Company shall 
pay to W. E. Snead, Collector, or his suc- 


as is not abated, together with all costs, 
damages, penalties, interest, or other ex- 
pense connected therewith, then this ob- 
ligation shall be void, otherwise it shall 
remain in full force and effect.” 


Sept. 9, 1925, the Steel Company as prin- 
cipal, and National Surety Company as 
surety, execuied the bond in suit, condi- 
tioned as follows: 

“Whereas, an additional inceme tax has 
been assessed for the year 1917 in the 
sum of one hundred fifty-three thou- 
sand cight hundred and fifteen dollars | 
and thirty cents ($153,815.30), with pen- 
alty and interest against the Gulf States 
Steel Company of Birmingham, Ala. A 
claim for the abatement of the addi- | 
tional tax was filec with the Collector 
of Internal Revenue for the District of | 
Alabama at Birmingham. On April 3, 
1925, the Gulf States Stéel Company did | 
execute its bond securing the payment of | 
s® much of the additional assessment, 
penalties and interest as is not abated. | 
In lieu of surety cn the above bond the | 
said company did deposit with the Fed- 
eral. Reserve Bank of New York, under 


| Section 1029 of the Revenue Act of 1924, | 
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the following described United States, 
Fourth Liberty Loan 4! per cent Gold 
Bonds cf 1933-8 series, being of the par 
value of $200,000 (coupons), numbers * * * 
The above bonds were deposited on ac- 


Snead, Collector of Internal Revenue for 
the District of Alabama. Now, therefore, 
if W. E. Snead, Collector of Internal Rev- 
enue, shall release and surrender the said 
bonds to the said company, and the prin- 
cipal, or sureties, either or both, shall pay 
to the said Collector so much of the 
amount of the claim as is not abated, 
together with penalties and _ interest 
thereon as provided by law, then this obli- 
gation shall be of no effect. Otherwise, 
it shall remain in full force.” 


May 12 1926, the Commissioner finally 
rejected in toto the Steel Company’s long 
pending claim for abatement of the addi- 
tional assessment of 1921 and gave proper 
notice. This notice among other things 
stated—“you are allowed 60 days (‘not 
counting Sunday as the sixtieth day) from 
the date of mailing of this letter within 
which to file a petition with the United 
States Board of Tax Appeals, Earle Bulld- 
ing, Washington, D. C., contesting in whole 
or in part the correctness of this determi- 
nation.” 

By an original petition to the Board of 


| Tax Appeals, July 9, 1926, the Steel Com- 


pany asked a “redetermination of the de- 
ficiency set forth by the respondent [Com- 
missioner] in his notice of deficiency * * * 
dated May 12, 1926.” The prayer follows— 

“The petitioner prays for relief from the 
deficiency asserted by the respondent and 
from payment of the taxes assessed in the 


| following and each of the following par- 
| ticulars: ’ 


(a) That the petitioner be allowed as a 


| deduction from its gross income for the 


year 1917, the sum of $47,021.82 as amorti- 
zation of the cost to it of the lease ‘or 
stock) of Clinton Mining Company or as 
depletion or exhaustion of the leased prop- 
erties based upon a cost of $145,000; or 

(b) That the Clinton Mining Company 
be granted a reasonable allowance for the 
exhaustion or depletion of the leased prop- 
erties based upon a March 1, 1913, value of 
the leasehold, and that amount so allowed 
be deducted in computing the consolidated 
net income of the petitioners and Clinton 
Mining Company for the year 1917: 

(c) That the petitioner be allowed $11,- 
000,000 in computing its invested capital for 
1917, on account of the property paid in 
for stock on Dec. 1, 1913. 

Wherefore petitioner prays that this 
Board may hear and determine the defici- 
ency herein alleged.” 

By an amended petition, March 2, 1927, 
(after Bowers v. New York & Albany 
Lighterage Co., February, 1927, 273 U. S. 
346), the Steel Company renewed its re- 
quest for “a redetermination of the defici- 
ency set forth by the respondent in his 
notice of deficiency” dated May 12, 1926. 

The petitions are identical except the 


| amended one contains two new paragraphs 


which allege extinguishment through the 
Statute of Limitations of all liability of 
the Steel Company for the additional 
taxes; also the following new prayer— 


“(d).That the Board determine that the 


| liability of the petitioner for the payment 


of the alleged deficiency has been extin- 


; guished by the running of the statute of 


limitations upon its collection and/or that 
the collection of said alleged deficiency 
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wae barred at the expiration of five years 
after said returns were filed.” 

The Board of Tax Appeals in July, 1928, 
held—“None of the bonds in the instant 
case can be said to constitute a consent 
in writing by both the Commissioner and 
the taxpayer to a later determination, as- 
sessment and collection of the tax in ques- 
tion, and no other exception to the run- 
ning of the statute of limitations provided 
in any of the acts being present, and no 
suit or proceeding for the collection of | 
tax having been begun prior to the ex- | 
piration of five years from the date of 
filing the return, and the five-year period | 
having expired nvrior to the passage of 
the Revenue Act of 1924, we hold that the 
respondent is now barred by statute from 
collecting any part of the additional as- 
sessment made in April, 1921, and that 
there is no deficiency for the year 1917. 
Bowers v. New York & Albany Lighterage 
Company (273 U. 8. 346); C. B. Shaffer v. 
Commissioner (12 B. T. A. 298); United 
States v. The John Barth Co. (279 U. S. 
370); Art Metal Works v. Commissioner, 
9 B. T. A. 491. Our decision in this respect 
in no wise disposes of any questions arising 
as to liability om the bond.” The conse- 
quent formal entry recites—‘“It is ordered 
and adjudged that the collection of the 
deficiency, if any, in income and excess 
profits taxes for the year 1917 is barred by 
the statute of limitations. * * *” 


Bowers v. New York & Albany Lighter- 
age Co., Feb. 21, 1927, 273 U. S. 346, con- 
strued the provision, Revenue Act, 1921, 
prohibiting sui. or proceeding for the col- 
lection of income or excess profits taxes, 
after five years subsequent to the return 
and held it applied both to suit; in court 
and to distraint proceedings. Prior to this 
tax officers went upon the view that the 
statute of limitations did not apply to 
distraint. 

United States v. The John Barth. Co., 
279 U. S. 370, May 13, 1929, ruled that 
the limitation in Revenue Acts 1918, 1919, 
1921 and 1924 upon the time within which 
income and excess profits taxes may be 
assessed and suits begun to collect is in- 
applicable where the suit is upon a bond 
given to secure payment of taxes there- 
tofore returned and assesed, in order to 
obtain postponement of payment pending 
decision upon claim for abatement; also, 
that a bond made in such circumstances 
affords a cause of action separate and 
distinct from one to collect the tax 


Prior to 1924, in order to contest the 
Commissioner's assessment, the taxpayer 
had to pay the sum demanded and bring 
suit to recover. Graham v. Dupont, 262 
U. S. 234, 258. 

Title IX—Board of Tax Appeals—Act 
June 2, 1924, c. 234, 43 Stat. 253, 336, es- 
tablished the Board of Tax Appeals and 
authorized it to hear appeals from the 
Commissioner’s action in respect of de- 
ficiencies before payments, etc. Under this 
Act if the Board disallowed an alleged de- 
ficiency, thereafter the Commissioner 
could enforce collection only by suit in 
court. 

The Revenue Act, Feb. 26, 1926—Title X; | 
Board of Tax Appeals—c. 27, 44 Stat. 9, | 
105, 107 amended Title IX—Board of Tax 
Appéals, Organization and Procedure—Act 
of 1924, supra, by adding thereto, among 
other things (under subtitle “Organization 
and Procedure”) the following wholly new 
paragraph—“Seciion 906 ‘e). If the as- 
Sessment or collection of any tax is barred | 
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by any statute of limitations, the decision 
co the Board to that effect shall, for the 
vurposes of this title and of the Revenue 
Act of 1926, be considered as its decision 
that there is no deficiency in respect of 
such tax.” Section 274 (a) and (b) of this 
Act are in the margin. ‘Note No. 1.) 

The Revenue Act, May 29, 1928, “Title 
IV—Administrative Provisions,” 45 Stat. 
791, 871, 872, c. 854, amended the above 
quoted section 906(e) to read—“If the as- 
sessment or collection of any tax is barred 
by any statute of limitations, the decision 
of the Board to that effect shall be con- 
sidered as its decision that there is no 
deficiency in respect of such tax.” 


The original complaint in the present | 


cause alleges that the Steel Company's 
claim for abatement of the additional 


assessment for the year 1917 was rejected | 


by the Commissioner May 12, 1926, “for 
the full amount thereof, whereby there 
remained unpaid and unabated of the said 
assessment one hundred fifiy-three thou- 
sand, eight hundred fifteen dollars and 
thirty cents ($153,815.30), which said find- 
ing and determination of the Commis- 
sioner of Internal Revenue rejecting said 
claim for abatement has remained and 
now is in full force, vigor and effect, 
unvacated, unreversed and unmodified 
and is subject to no credits, set-offs or 
counterclaims other than hereinafter set 
forth.” Petitioners denied this allegation. 
They maintained that the Commissioner's 
action had been reversed and the addi- 
tional taxes abated by the opinion and 
ruling of the Board of Tax Appeals and 
this seems to have been the only point 
relied upon in the Circuit Court of Ap- 
peals. which rejected petitioners’ theory 
and approved the challenged judgment 
on the bond. 


Concerning the Board's action that court 
said—“This is not a finding that the tax 
or any part of it should be abated. It 
does not abate any part of it. It is but 
a formal judgment that the tax, as tax, is 
because the bar of limitations has fallen, 
not coilectible. Since it is this and no 
more, it has the effect upon the suit on 
the bond here and no more, that the fact 
found in the Barth case and the legal con- 


Note No. 1.—‘‘Sec. 274 (a). If im the case 
of any taxpayer, the Commissioner determines 
that there is a deficiency in respect of the 
tax imposed by this title. the Commissioner 
is authorized to cend notice of such deficiency 
to the taxpayer by registered mail Within 
69 davs after such notice is mailed (not count- 
ing Sunday as the sixtieth day). the taxpaver 
may file a petition with the Board of Tax 
Avpeals for a redetermination of the deficiency 
Except as otherwise provided in subdivision 
(d) or (f) of this section or in section 279 
282. or 1001. no assessment of a deficiency in 
respect of the tax imposed by this title and 
no distraint or proceeding in court for its 
collection shall be made, begun, or pro-e- 
cuted until such notice has been mailed to the 
taxpaver, nor until the expiration of such 
60-day neriod, nor. if a netition has been 
filed with the Board, until the decision of 
the Board has become final Notwithstand- 
ing the proyisions of section 3224 of the Re- 
vised Statutes the making of such assess- 
ment or the beginning of such proceeding or 
distraint during the time such prohibition 
is in force mav be enjoined by a proceeding 
in the proper court. 

“(b). If the taxpayer files a petition with 
the Board, the entire amount redetermined as 
the deficiency by the decision of the Board 
which has become final shall be assessed and 
shall be paid upon notice and demand from 
the collector. No part of the amount de- 
termined as a deficiency by the Commissioner 
but disallowed as such by the decision of 
the Board which has become final shall be 
assessed or be collected by distraint or by 
proceeding in court with or without assess- 
ment,” 


clusion there announced, that time had 
run against the tax and that it was there- 
fore uncolleciible, had on the suit on the 
bond there.” 

The bond in suit must be construed in 
the light ‘of surrounding circumstances. 
Hill v. American Surety Co., 200 U. 8. 
197, 203, 204, 205. They are narrated 

| above. 
| As in United States v. Barth, supra, the 
.plain purpose of the first bond—March 
13, 1923—was to prevent immediate collete 
tion of the assessed additional taxes and 
to provide against any loss which might 
| follow delay whether through extinguish- 
| ment of rights under the Statute of Lim- 
itations or otherwise. We think it suffi- 
ciently clear that the two succeeding bonds 
| were intended to continue the protection 
afforded by the first. The taxpayer, hav- 
ing attained its purpose through these 
| bonds, now claims that the United Stateg 
cannot enforce the obligation which ine 
duced the delay contemplated by all 
parties. It seeks escape through literal 
construction of a statute evidently de- 
signed to protect taxpayers in different 
circumstances. 

Considering the state of the record, it is 
only necessary now to pass on one point— 
Were “the additional assessments, pen- 
alties and interest” “abated” by the Board 
of Tax Appeals’ final determination, within 
the meaning of the bond in suit. Unless 
this is answered in the affirmative, the 
judgment below must stand. There is no 
Suggestion that it should be upset upon 
any other ground, 


Petitioners maintain that the Board had 
jurisdiction of the appeal from the Com- 
missioner; that it definitely ruled “the col- 
lection of the deficiency, if any, of income 
and excess profits taxes for the year 1917 
is barred by the Statute of Limitations” 
and that the necessary result of this rul- 
ing was abatement of the additional as- 
sessments, mentioned in the 1925 bond. 
This conclusion, they say, is inescapable 
under the clear mandate of section 906 
(e), Revenue Aci of 1924, as amended by 
the Acts of 1926 and 1928— “If the assess- 
ment or collection of any tax is barred by 
any Statute of Limitations the decision of 
the Board to that effect shall be consid- 
ered as its decision that there is no de- 
ficiency in respect of such tax.” 

As the provisions of section 906(e) first 
came into the law after execution of the 
bond, they could not then have been within 
contemplation of the parties. The bond 
of 1925, like the two preceding ones, was 
given to protect the United States against 
loss; it referred to the tax liability exist- 
ing March 13, 1923—$153,815.30—and was 
intended to guaraniee payment of that 
sum unless reduced or annulled by some 
future action of the Commissioner. Pay- 
ment might have been enforced; but the 
taxpayer claimed the amount assessed was 
too high and procured further delay for 
investigation by executing the bond. The 

{ possible abatement—partial reduction or 
annulment—there referred to depended 
upon the future decision of the Com- 
missioner. 

On appeal to the Board the taxpayer 
challenged the assessment as erroneous; 
also, because under the Statute of Limita- 
tions there remained no right to enforces 
the tax. As to the first ground, the Board 
found nothing. It declared only that the 
Statute had run against the right to col- 

j lect the tax—this upon the taxpayer's 
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t 
*, In no prcep2. sens? was there a re- 
16. i? Cc Ueicne, assessed in 
"32 Ark .cd bar of the tax by 
th: 2xiut2 could not affect the controversy 
= not the point in issue, was not dis- 
pu The bond required payment of a | 
sto cc sum under the assessment already | 
meiic, unless this should be akated by the 
Ce:nmissicner. What abatement should be 
allcved was the matter before him and @ 


rec::amination of his determination was 

nec -sserily limited to those matters which | 
micit have been presented to him. By 

the prayer based on the statuie of limita- | 
tions the taxpayer defeated a determina- 

tion of the real controversy. 

In the circumstances, possibly, a decision 
upon the merits might have been regarded | 
as the Commissioner’s action within the 
implication of the bond. The effective | 
scope of the decision rendered is no | 
brozder than the issue, opinion and find- 
ings. It left undisturbed the Commis- 
sioxer’s assessment of 1923. This the bond 
undertook to pay wholly without regard 
to the right to enforce the tax as such. 

The existence of the bar under the 
statue, as against the lien or right to 
enforce the tax as such, was never the | 
subject of controversy—was not denied. 
And as the present suit is not to enforce 
the tax as such, but an obligation given | 
in contemplation of the loss of right to | 
enforce, a decision proclaiming this loss 
is but announcement of something ex- | 
pected by all parties—an unfruitful pro- 
nouncement upon an immaterial point. 
United States v. Barth, supra. See United 
States v. Martin Hotel Co., 59 F. (2d) 549. | 
As the Board failed to pass upon the Com- 
missioner’s refusal to reduce the amount 
of the assessment, that sum, with interest, | 
etc., now represents what is due upon the | 
bond. The Board expressly disclaimed 
purpose to rule concerning this obliga- 
tion—the question was not present. It 
might, with propriety, have examined the 
objections to the amount of the 1923 
assessment; but the taxpayer asked an- 
other course. 

Section 906 (e) may find proper appli- 
cation on an ordinary appeal, as for ex- 
ample, where the Commissioner's right to 
assess is challenged because the statute 
of limitations had run, or where, as in 
Bowers ¥, New York & Albany Lighterage 
Co., supra, the collector asserts the right 
to enforce payment by distraint after the 
statutory bar. It can have no application | 
to what may have been said or done by | 
the Board when undertaking to rede- | 
termine a deficiency having no possible 
relation to the statute of limitations. 

The literal construction of Sec. 906 (e) | 
proposed by the petitioners would lead to | 
consequences manifestly unjust, if not ab- 
surd, When the bond in suit was executed 
the statute had extinguished the right of 
the United States to enforce the tax as 
such. That Congress thereafter actually 
intended to release the parties whenever 
the Board should declare this fact is be- 
yond belief. The thing announced by the 
Board had no real relation to the obliga- 
tion of the bond. When possible, every 
statute should be rationally interpreted 
with the view of carrying out the legis- 
lative intent. We cannot attribute to 
Congress the purpose necessary to support 
petitioners’ urgence. | 

Affirmed. 
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Section 8, as amended, of the Fed- 
eral Food ana Drugs Act, rela: ng to 
he inisbrand.iay of foods, witch pro- 
vidcs in part that conients of a pack- 
age shail be plainly marked and that 
reasonable variations siall be per- 
mitted und tolerances and small pack- 
age exemptions shall be established 
by rules of certain Federal administra- 
tive bodies, was held constitutional. 
In uphoiding the validity of the sec- 
tion, lite court ruled that the provi- 
sion sets up an ascertainable standard 
of gutit and 1s sufficiently definite in 
form. The court ‘reversed a Federal 
court decision which dismissed the 
Governneni’s charge that sacks of 
meal siiipped by the appellee were 
mis-branded, the lower court holding 
that the matter of violation of the 
provision was left in large measure to 
the discretion of the enforcing officer, 
ov to ihe judgment of a court and 
jury in each instance as to what is 
reasonubdle, 
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Sureverport Grain & Evevator COMPANY. 
Supreme Court of the United Siates. 
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United States for the Western District 
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Connon Myers with him on the brief), 
for appellant; YANDELL BoaTNER: (JUDSON 
M. Grimmet with him on the brief), for 
appellec. 

Opinion of the Court 
Nov, 7, 1932 


Mr. Justice Sutherland delivered the 
opinion of the court. 


with misbranding certain sacks, containing 


corn meal, an article of food, by labeling | 
each of the sacks as containing a greater | 
| quantity by weight than in fact was con- | 


tained therein, contrary to the provisions 
of the Food and Drugs Act of June 30, 
1906, c. 3915, 34 Stat. 768, U. S. C., Title 
21, sec. 2, which make it unlawful to ship 
in interstate or 
article of food or drugs which is adult- 
erated or mis’, ‘anded, within the meaning 
of the act. ‘he penalty prescribed is a 
fine of $200 for the first offense, and for 
each subsequent offense, not exceeding 
$300, or imprisonment not exceeding one 
year, or both; in the discretion of the court. 
Section 8, as amended by the act of 
March 3, 1913, c. 117, 37 Stat. 732, provides 
that an article of food shall be deemed to 
be misbranded— 


“Third. If in package form, the quan- | 
| the proviso would read, “That reasonable 


tity of the contents be not plainly and 
conspicuously marked on the, outside of 
the package in terms of weight, measure, 
or numerical count: 


as to small packages shall be established 
by rules and regulations made in accord- 
ance with the provisions of section 3 of 
this act.” 

A motion to quash the indictment was 
interposed by the defendant upon the 


grounds that the act of Congress relied | 


on is unconstitutional, because (1) the of- 


| and dismissed the proceedings. 
| comes here by appea. under the provisions 


| apply. 
that the quantity of the contents shall 
| be plainly and conspicuously marked in 


| room for doubt if 
| Presence of a comma after the word “per- 
| mitted,” or the absence of one after the 


Provided, however, | 
That reasonable variations shall be per- | 
mitted, and tolerances and also exemptions | 
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fense is not defined with certainty and, 
ther:fore, the act violates the due process 
clause of the Fifth Amendment, and the 
requ'rement of the Sixth Amendment that 
the accused shall enjoy the right “to be 
informed of the nature and cause of the 


| accusation”; and (2) it is in conflict with 
| Articles I, II, and III of the Federal 


Constitution which separate the Govern- 
ment into legislative, executive and judi- 
cial branches. 

The court below sustained the motion 
The case 


of section 238 of the Judicial Code, as 
amended by the Act of Feb. 13, 1925, U. 
S. C., Title 28, section 345; U. 8. C., Title 


| 18, section 682, 


First. The contention seems to be that 


| the proviso makes it necessary to read 


section 8 as/Substantively prohibiting un- 
reasonable variations in the weight, meas- 
ure or numerical count of the quantity 
and contents of any package from that 
marked on the outside of the package; 
and that the test thereby indicated is so 
indefinite and uncertain that it fails to 
fix any ascertainable standard of guilt, or 
afford a valid definition of a crime. In 
Support of the contention United States 


| v. Cohen Grocery Co., 255 U. 8. 81, United 


States v. Brewer, 139 U. S. 278, Connally 


| V. General Const. Co., 269 U. 8. 385, and 


other decisions of this court are relied 
upon. 

We are of opinion that the construction 
thus sought to be put upon the act can 
not be sustained; and, therefore, other 
considerations aside, the cases cited do not 
The substantive requirement is 


terms of weight, etc. We construe the 
proviso simply as giving administrative 


| authority to the Secretaries of the Treas- 


ury, Agriculture, Commerce and Labor to 


| make rules and regulations permitting rea- 
The defendant (appellee) was charged | S be ate 


by indictment, returned in the court below, | 


sonable variations from the hard and fast 
rule of the act and establishing tolerances 
and exemptions as to small packages, in 
ee with section 3 thereof, (Note 
0. 1.) 
This construction avoids the doubt 
which otherwise might arise as to the 


| constitutional point, and, therefore, is to 
| be adopted if reasonably possible. United 
| States v. Standard Brewery, 251 U. S. 210, 


foreign commerce any | 290; United States v. La Franca, 282 U. S. 


568, 574. We find nothing in the terms 
of the act to require a division of the 
proviso so that the power of regulation 
will apply to the establishment of toler- 
ances and exemptiuns, but not to reason- 
able variations. We think both are in- 
cluded. As to this there would be no 
it were riot for the 


word “established.’ Inserting the latter, 


variations shall be permitted, and toler- 


| ances and also exemptions as to small 


packages shall be established, by rules 
and regulations * * *” Punctuation marks 
are no part of an act. To determine 
the intent of the law, the court, in con- 
struing a statute, will disregard the punc- 
tuation, or will repunctuate, if that be 


| necessary, in order to arrive at the nat- 


Note No. 1.—Section 3 provides that the 
secretaries named “shall make uniform rules 
and regulations for carrying out the provi- 
sions of this act. * © *” 
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ural meaning of thc. words employed. 
Hammock v. Loan and Trust Co., 105 
U. S. 77, 84-85; United States v. Lacher, 
134 U. S. 624, 628; United States v. Oregon 


&c. Railroad, 164 U. S. 526, 541; Stephens | 
v. Cherokee Nation, 174 U. S. 445, 480; | 
Chicago, M. & St. P.. Ry. Co. v. Voelker, | 


129 Fed. 522, 526-527. 
Our attention is called to the fact that 
the House’ Committee on Intertsate and 


Foreign Commerce, .in reporting the bill | 
which afterwards became the act in ques- | 


tion (H. R. 850, 62d Cong., 2d Sess., pp. 
2-4), agreed with the view that the au- 


thority to make rules and regulations was 
confined to the establishment of tolerances | 
Senate | 


and ‘exemptions; and that: .the 
Commitiee on Manufactures (S. R. 1216, 
62d Cong., 34 Sess. pp. 2-4) reported to 
the same effect. In proper cases, such 
Teports are given consideration in deter- 
mining the meaning of a statute, but only 
where that meaning is doubiful. They 
cannot be resorted to for the purpose of 
construing a statute contrary to the natu- 
ral import of its terms. Wisconsin R. R. 
Comm. v. C., B. & Q. R. R. Co., 257 U. S. 
563, 588-589; Penna. R. R. Co. v. Interna- 
tional Coal Co., 230 U. S. 184, 199; Van 


Camp & Sons v. Am. Can Co., 278 U. S. | 
245, 253. Like other, extrinsic aids to con- | 


struction their use is ‘to solve, but not to 


bone, 175. U. 8. 414, 421. Or, as stated in 
United Siates_v. Hartwell, 6 Wall. 385, 
396, “if the larguage be clear it is con- 
clusive. There can be no construction 
where there is nothing to construe.” The 
same rule is recognized by the English 
courts. In King v. Commissioners, 5 A. 


& E. 804, 816, Lord Denman, applying the | 


rule, said that the court was constrained 


to give she words of a private act then | 


under consideration an effect which prob- 
ably was “never contemplated by. those 
who obtained the act, and very probably 
not intended by the Legislature which 
enacted it. But our duty is to look to the 
language employed, and construe it in its 
natural and obvious sense.” See also 
United States v. Lexington Mill Co., 232 
U. S. 399, 409; Caminetti v. United States, 
242 U. 8S. 470, 485. 


Moreover, the practical and long con- | 


tinued construction of the executive de- 


Partments charged with the administra- | 


tion of the Act and with the duty éf 
making the rules and regulations therein 
provided for, has been in accordance with 
the view we have expressed as to the 
meaning of the section under considera- 
tion. The rules and _ regulations, ae 
amended on May 11, 1914, deal with the 


entire subject in detail under the recital, | 


(i) ‘The folowing tolerances and variations 
italics. supplied] from the quantity of the 
contents marked on the package shall be 
allowed: ***” Then follows an enumera- 
tion of discrepancies due to errors in 
weighing which occur in packing con- 
ducted in compliance with good commer- 


cial practice; due to differences in ca- | 


pacity of bottles and similar containers, 
resulting from unavoidable difficulties in 
manufacture, etc.; or in weight due to 
atmospheric differences in various places, 
etc. ‘These regulations, which cover varia- 


tions as well as tolerances and exemptions, | 


have.been in force for a period of more 


than 18 years, with the silent acquiescence | 


of:Congress. If the meaning of the stat- 
utory words was doubtful, so as to call 


for a resort to extrinsic aid in an effort | 


to, Teach a proper construction of them, 


we should hesitate to accept the commit- 
tee reports in preference to this contem- 
poraneous and long continued practical 
construction of the Act on the part of 
those charged with its administration. Such 
a construction, in cases of doubtful mean- 
ing, is accepted unless there are cogent 
and persuasive reasons for rejecting it. 
See, for example, United States v. John- 
son, 124 U. 8S. 236, 253. 

Second. The contention that the act 
contravenes the provisions of the Con- 
stitution with respect to the separation of 
| the governmental powers is without merit. 


But Congress may declare its will, and 
| after fixing a primary standard, devolve 
upon administrative officers the “power 
to fill up the details” by prescribing ad- 
ministrative rules and regulations. That 
| the authority conferred by the act now 


under review in this respect does not tran- | 


scend the power of Congress is not open to 
reasonable dispute. The effect of the 
provision assailed is to define an offense, 
but with directions to those chargvd with 
the administration of the act to make 
supplementary rules and regulations al- 
lowing reasonable variations, tolerances 


was impracticable for Congress to pre- 
scribe. The effect of the proviso is evi- 
dent and legitimate, namely, to prevent 
the embarrassment and 
might result from a too literal and minute 
enforcement of the act, without at the 
same time offending against its purposes. 
The proviso does not delegate legislative 


lished by numerous decisions of this court, 
of which the following may be cited as ex- 
amples. Buttfield v. Stranahan, 192 U. S. 


470, 496; Plymouth Coal Co. v. Pennsyl- | 


vania, 232 U. S. 531, 542; United States 
v. Grimaud, 220 U. S. 406, and authorities 
reviewed. 

Judgment reversed. 

Mr. Justice Branpeis, Mr. Justice Stone 
and Mr, Justice Carpozo concur in the re- 


sult on the ground that the statute, as | 
punctuated, reads as its legislative history | 


shows Congress intended it to read, and 
that, so read, it is sufficiently definite to 
satisfy constitutional requirements. 


x* 

Refusal of lower courts to grant pe- 
titioner’s demand for a jury trial in a 
suit to,r,ecover a preferential payment 
under the Bankruptcy Act was held 
improper. The court upheld peti- 
tioners’ contention that equity had no 
jurisdiction and that the plaintiff had 
an adequate remedy at law. The right 
to jury trial was declared not to have 
been waived. 


Morris SCHOENTHAL AND FANNIE R. SCHOEN- 
THAL 
v 


| InvING Trust COMPPANY, AS TRUSTEE IN | 


BANKRUPTCY OF LEONARD H. SMITH, ETC. 
Supreme Court of the United States. 
| No. 14. 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 
| Leo Guzik (Horace Lonpon and MartTIN 
PERLMUTTER with him on the brief), 
for petitioners; Grorce C. Levin (Sav 
J. Lance, Sypney Krause and Georce J. 
Hirscu with him on the brief), for re- 
spondent. 


That the legislative power of Congress | 
can not be delegated is, of course clear. | 


and exemptions, which, because of their | 
|} variety and need of detailed statement, it | 
create an ambiguity." Hamilton v. Rath- | 


| ecutions 
| of Appeals affirmed. 
power, but confers administrative func- | 


tions entirely valid within principles estab- | 


| complete remedy may be had at law.” 


| been followed in courts of equity. 


| rupts (Note No. 1). 


| 286. Atkin v 


| & E. 
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Opinion of the Court 
Nov. 7, 1932 

Mr. Justice Burzer del.,cred the opii..-n 
of the court. 

This is a suit in equity brought by re- 
spondent in the District Court for 
Southern New York to recover from Mor- 
ris Schoenthal $500 and from Fannie 
Schoenthal $1,000 paid them by the bank- 
rupt. The bill alleged facts sufficient to 
show that each of these payments oper- 


| ated as a preference under section 60 b of 


the Bankrupicy Act, 11 U. S. C., sect-on 
$6 b, asserted that plaintiff had no ade- 
quate remedy at law, and prayed decree 
declaring the payments preferential and 
directing defendants to account for and 
pay to plaintiff the amounts so received 
with intereset and costs. October 27, 
1930, defendants separately answered and 
put in issue all the allegations of the bill. 

The case was advanced to the February, 
1931, calendar. Feb. 13, invoking Equity 
Rule 22, defendants, on petition and no- 
tice of motion to be heard four days later, 
applied for an order transferring the suit 
to the law side of the court and for a trial 
by jury. On the return day the applica- 
tion was referred to the judge sitting in 
equity and was taken up Feb. 24. After 
hearing counsel, the court denied the mo- 
tion and immediately proceeded to trial 
in equity. It heard evidence, filed find- 


| ings of fact and conclusions of law and 
hardship which | 


entered judgment that plaintiff recover 
from Morris Schoenthal $538.74 and from 
Fannie Schoenthal $1,075.84 and have ex- 
therefor. The Circuit Court 


The principal question is whether, as- 
suming they made timely application un- 
der Rule 22, defendants were entitled to 
have the suit tried at law. 

Section 267 of the Judicial Code pro- 
vides: “Suits in equity shall not be sus- 
tained in any court of the United States 
in any case where a plain, adequate, and 
28 
U. S. C., section 384. That rule has always 
The 
enactment gives it emphasis and indicates 
legislative purpose that it shall not be re- 
laxed. New York, etc., Co. v. Memphis 
Water Co., 107 U. S. 205, 214. Matthews 
v. Rodgers, 284 U. S. 521, 525. 

It serves to guard the right of trial by 
jury preserved by the Seventh Amendment 
and to that end it should be liberally con- 
strued. Cf. Ex parte Yerger, 8 Wall. 85, 
101-103. In England, long prior to the 
enactment of our first Judiciary Act, com- 
mon law actions of trover and money had 
and received were resorted to for the re- 
covery of preferential payments by bank- 
Suits to recover prefe 
erences constitute no part of the proceed- 
ings in bankruptcy but concern coniro- 
versies arising out of it. Taylor v. Voss, 
271 U. S. 176, 182. They may be brought 
in the State courts as well as in the bank- 


| ruptey courts. Collett v. Adams, 249 U, 


S. 545, 549. 

The question whether remedy must be 
by action at law or may be pursued in 
equity notwithstanding objection by de- 


Note No. 1.—Meggott v. Mills, 1 Ld. Raym, 


Barwick, 1 Stra. 165. Alderson 


v. Temple, Burr. 2235. Harman v. Fishar, 


| Cowp. 117. Rust v. Cooper, Cowp. 629. Taomp- 


son v. Freeman, 1 D. & E. 155. Barnes v, 
Freeland, 6 Di & E. 80. Smith v. Payne, 6 D. 
152. Nixon v. Jenkins, 2 H. Bl. 135, 
Marks v. Feldman, L. R. 5 Q. B. 275, 280-281, 
Cf. Ex parte Scudamore, 3 Ves. 85, 87. Farrow 


. Mayes, 18 Q. B. 516. 
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fendant depends upon the facfs stated in 
the bill. And, in absence of a clear show- 
ing that a court of law lacks capacity to 
give the relief which the allegations show 
plaintiff entitled to have, a suit in equity 
cannot be maintained. Boyce’s Executors 
v. Grundy, 3 Pet. 210, 215. Buzard v. 
Houston, 119 U. 8S. 347, 352. United States 
v. Bitter Root Co., 200 U. S. 451, 472. The 
facts here alleged give no support to plain- 
tiff’s assertion that it has no adequate 
yemedy at law. The preferences sued for 
were money payments of ascertained and 
definite amounts. 

The bill discloses no facts that call for 
an accounting or other equitable relief. 
It is clear that there may be had at law 
“a remedy as practical and as efficient 
to the ends of justice and its prompt ad- 
ministration, as the remedy in equity.” 
Boyce’s Executors v. Grundy, ubi supra. 
The contention that section 267 prohibits 
the maintenance of this suit in equity is 
sustained in principle by numerous de- 
cisions of this court. Note No. 2.) And 
upon the very question here presented the 
weight of judicial opinion in the lower 
Federal courts (Note No. 3) and in the 
State courts (Note No. 4) is that suits such 
as this cannot be sustained in equity. 

Plamtiff insists that defendants waived 
their right to have the suit transferred 
to the law side. 

Rule 22 declares: “If at any time it ap- 
pear that a suit commenced in equity 
should have been brought as an action 
on the law side of the court, it shall be 
forthwith transferred to the law side and 
be there proceeded with, with only such 
alteration in the pleadings as shall be es- 
sential.” As plaintiff’s bill shows that it 
had a plain, adequate and complete 
remedy at law, defendants were entitled 
upon proper application to have the suit 
transferred and trial by juty. Undoubtedly 
they might have waived that right. Reynes 
v. Dumont, 130 U. S. 354, 395. Amer. 
Mills Co. v. Amer, Surety Co., 260 U. 8S. 
360, 363. But the record discloses no act 
or omission of theirs at all inconsistent 
with their denial by answer of the asser- 
tion in the bill that plaintiff had no 

Note No. 2.—Hipp v. Babin, 19 How. 271, 
279. Parker v. Winnipiseogee Lake Company, 
2 Bl. 545, 550 et seq. Kennedy v. Gibson, 8 
Wall. 498, 505. Insurance Company v. Bailey, 
13 Wall. 616, 620-621. Grand Chute v. Wine- 

ar, 15 Wall. 373, 376. Lewis v. Cocks, 23 

all. 466, 469. New York, etc. Co. v. Mem- 

Ihnis Water Co., 107 U. S. 205, 214. Buzard v. 

ouston, 119 U. S. 347, 352-353. Whitehead v. 
Shattuck, 138 U. S. 146, 190-151. United States 
Vv. Bitter Root Co., 200 U. 8. 451, 472. 

Note No. 3.—Warmath v. O’Daniel (C. C. 
A.-6. 1908), 159 Fed. 87, 90. Sessler v. Nemcof 
(E. D. Pa., 1910), 183 Fed. 656. Grant v. Na- 
tional Bank of Auburn (N. D. N. Y., 1912), 
197 Fed. 581, 590. First State Bank v. Spencer 
(C. C, A.-8, 1915), 219 Fed. 503. Simpson v. 
Western Hardware & Metal Co. (W. D. Wash., 
1915), 227 Fed. 304, 313. Edwards Co. v. La 
Dow (‘). C. A.-6, 1916), 230 Fe*. 378, 381. Tur- 
ner v. Schaeffer (C. C. A.-6, 1918), 249 Fed. 654. 
Rosenthal v. Heller (M. D. Pa., 1920), 266 Fed. 
563. Morris v. Neumann (C. C. A.-8, 1923), 293 
Fed. 974, 978. Adams v. Jones (C. C. A.-5, 
1926), 11 F. (2d) 759, certiorari denied, 271 U.S. 
685. Lewinson v. Hobart Trust Co. (N. J., 
1931), 49 Fd. (2d) 356. Gelinas v. Buffum (C. 
C. A.-9, 1931), 52 F. (2d) 598. 

Contra: Pond v. New York National Exch. 
Bank (S. D. N. Y., 3), 124 Fed. 992. Off v. 
Hakes (C. C. A.-7, , 142 Fed. 364, 366. In 
re Plant (S. D. Ga., 1906), 148 Fed. 37. Parker 
v. Black (C. C. A.-2, 1907), 151 Fed. 18. Parker 
v. Sherman (C. C. A.-2, 1914), 212 Fed. 917, 918. 


Reed v. Guaranty Security Corporation (Mass., 
1925), 291 Fed. 580. 

Note No. 4.—McCormick v. Page (1901), 96 
Ill. App. 447. Detroit Trust Co. v. Old Na- 
tional Bank (1908), 155 Mich. 61, 64. Boon- 
ville Nat. Bank v. Blakey (1906), 166 Ind. 427, 
442. Irons v. Bias (1920), 85 W. Va. 493. Peo- 
ple’s Bank v. McAleer (1920), 204 Ala. 101. 103. 
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willing that the case should be tried in 
equity. 

Their application was noticed to be 
heard about a week before the case was 
reached for trial. It is not shown that they 
delayed the hearing of the motion. Pre- 
sumably the matter was referred to the 
judge sitting in equity to serve the con- 
venience of the court. The rule directs 
the transfer if “at any tfme” it shall ap- 
pear “hat the suit should have been 
brought as an action at law. An applica- 
tion for transfer brought on for hearing 
before the commencement of the trial is 
not too late. Parkerson v. Borst, 251 Fed. 
242, 245. Plaintiff’s claim that defendants 
waived their right under the rule is with- 
out merit. Reversed. 

x* * 

The court dismissed the appeal in a 
case involving a Florida statute (sec. 
4964, Rev. Stat. 1920), providing that 
a railroad shall be liable for damage 
growing out of running of its trains, 
unless it shall make it appear that its 
agents have exercised all ordinary and 
reasonable care and diligence. As 
construed by Florida courts to cast 
upon the railroad the burden of af- 
firmatively showing ordinary and rea- 
sonable care and diligence, the statute 
was said not to deprive the appeliant 
of equal protection of the laws, be- 
cause, as claimed by the railroad, a 
like presumption is not cast upon auto 
transportation companies. 


SeasoarD Arn LINE RAILWAY COMPANY 
v. 
A. W. Watson. 
Supreme Court of the United States. 
No. 4. 

On appeal from the Supreme Court of 
Florida. 

W. J. Oven for appellant; JoHn E, MatH- 
Ews (H. M. TayLor with him on the 
brief), submitted case for appellee. 

Opinion of the Court 
Nov. 7, 1932 

Mr. Justice Butter delivered the opin- 
ion of the court. 

Appellant seeks reversal of a judgment 
obtained by appellee upon the ground that 
section 7051 of the Compiled General 
Laws, 1927, as construed below is repug- 
nant to the due process and equal pro- 
tection clauses of the Fourteenth Amend- 
ment. Section 237, Judicial Code, 28 U. S. 
C., section 344. Section 7051 declares: “A 
railroad company shall be liable for any 
damage done to persons, stock or other 
property, by the running of the loco- 
motives, or cars, or other machinery 
of such company, or for damage 
done by any person in the employ 
and service of such company, unless the 
company shall make it appear that their 
agents have exercised all ordinary and 
reasonable care and diligence, the pre- 
sumption in all cases being against the 
company.” 

Watson sued the railway company to re- 
cover damages caused by a collision, at 
a highway grade crossing, between one of 
defendant’s locometives and plaintiff's 
mule team being driven by his employe. 
The declaration alleged that the collision 


| Was Caused by the negligence of defendant 


in that it operated the train at ex- 
cessive speed and failed by whistle or 
otherwise to give warning. Defendant 


pleaded not guilty and that the negli- | 


gence of the driver was the sole cause 


temedy at law or to suggest that they were | of the accident, Plaintiff introduced evi- 
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dence showing the collision and result- 
ing damage. Defendant called witnesses 
whose testimeny tended to show that its 


| employes were not negligent and that the 


driver’s negligence was the sole cause of 
the accident. Plaintiff produced witnesses 
in rebuttal who gave evidence to show 
that the accident resulted from the negli- 
gent failure of defendant to give proper 
warning. 

In the course of its charge the court 
instructed the jury: (1) The plea of 
not guilty imposes on plaintiff the burden 
of proving that the damage was caused 
by alleged negligence of defendant; (2) 
“Our statute provides that a railroad com- 
pany shall be liable for any damage done 
to stock or property of another by the 
running of locomotives or cars unless the 
company shall make it appear that their 
agents have exercised all ordinary and 
reasonable care and diligence—the pre- 
sumption in all cases being against the 
company”; (3) If defendant’s employes 
and plaintiff's teamster were at fault the 


| plaintiff may recover the amount of his 


damages reduced in proportion to the 
contributory negligence of his servant; 
(4) If the evidence establishes that the 
damage alleged was caused by the run- 
ning of the locomotive, plaintiff may re- 
cover “unless the “defendant company 
shall make it appear by a preponderance 
of the evidence that its employes exer- 
cised all ordinary and reasonable care 
and diligence in the premises”; (5) The 
defendant submitted a request to charge 
which was by the court “slightly modified” 
and given as follows: “The presumption 
of negligence cast upon railroads by our 
statute in personal injury cases ceases 
when the railroad company has made it 
appear by a preponderance of the evi- 
dence that its agents have exercised all 
ordinary and reasonable care and dili- 
gence. In the presence of such proof 
by the railroad company the jury do not 
take any such presumption with them to 
the jury room in weighing the evidence 
and in coming to a determination. The 
statute does not create such a presumption 
as will outweigh proofs, or that will re- 
quire any greater or stronger or more con- 
vjncing proofs to remove it.” Defendant 
submitted two requests for instructions in 
respect of negligence on the part of the 
teamster but the court refused to give 
them. 

The jury gave plaintiff a verdict for the 
amount of his damages and the trial 
court entered judgment thereon. The 
Supreme Court sustained the finding of 
negligence on the part of the defendant, 
but held that the evidence vestablished 
contributery negligence and ordered that 
unless plaintiff enter a remittitur for a 
specified sum the judgment should be re- 
versed and a new trial granted. The plain- 
tiff made the reduction and judgment 
was entered for the remainder. 

The Florida statute in question is the 
same as that of Georgia condemned by 
this court as so unreasonable and ar- 
bitrary as to be repugnant to the due 
process clause of the Fourteenth Amend- 
ment. It was not necessary to consider, 
and we did not decide, whether the statute 
also violated the equal protection clause. 
Western & Atl. R. Co. v. Henderson, 279 
U. S. 639, reversing 167 Ga. 22. 

Appellant failed in the trial court to 
assail the statute on any ground upon 
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| 
which rests our decision in the Hender- 


son case. In its motion-for a new trial 
and in the assignment of errors submitted 
with its proposed bill of exceptions, it 


asserted as to each of the instructions | 
numbered (2), (3) and (4) that the court | 


erred in so charging “because the effect 
of said charge was to deprive the de- 
fendant of the equal protection of the 
law, contrary to the Constitution of the 
United States.” And it made the same 
objection to another charge which, so far 


as concerns questions before us, is not to | 
be distinguished from instruction (4). Ap- | 
pellant has not included in the record | 


its request which was by the court modi- 
fied and given. It does not appear how 
the instruction differed from the request 
and, as appellant has not complained of 
the modification or of the charge as given, 
the instruction is to be considered as not 
differing materially from the request and 
to have been acquiesced in and accepted 
by appellant. The record on which the 


case was taken to the State Supreme Court | 
discloses no contention on the part of | 


appellant that as construed at the trial 
the statute is unreasonable or arbitrary 
or that it operated as a denial of due 
process: of law. But the opinion of that 
court states—whether inadvertently we 


need not consider—that some assignments | 
of error question the constitutionality of | 


the section as denying the defendant “due 
process of law” and the equal protection 
of the laws. After reference to our de- 


cision in the Henderson case and to | 


Mobile, J. & K. C. R. R. v. Turnipseed, 
219 U. S. 35, the court said: “All that 


the statute does in this State in creating | 


@ presumption is thereby to cast upon the 


railroad company the burden of affirma- | 


tively showing that its agents exercised 
all ordinary and reasonable care and dili- 
gence, and here the statutory presump- 
tion ends,” held that the trial court “prop- 
erly instructed the jury in regard to the 


presumption in this case” and overruled | 


appellant’s contention that the statute is 


unconstitutional because it does not apply | 


to buses as well as to railroads. 


The errors assigned and urged here | 
amount to no more than that as con- | 
strued the section operated to deny appel- | 


lant equal protection because it required 


appellant to carry throughout the trial a | 


burden not put upon motor carriers for 
hire or other litigants, and that the re- 
fusal of the trial court to give to the 
jury the requested instructions in respect 
of negligence on the part of the teamster 
deprived appellant of the equal protection 
of the laws. 


In view of numerous decisions of this | 


court sustaining legislative classifications 


for various purposes and declaring the | 


principles upon which their constitutional 
validity depends, it does not require any 
discussion to show that the mere discrimi- 
nation resulting from the application of 


the presumption created by section 7051 to | 


appellant and other railroad companies 
and the failure of the State to prescribe 
the same or a like rule in similar actions 
against carriers by motor for hire or other 
litigants does not violate the equal pro- 
tection clause of the Fourteenth Amend- 
ment. 
trary is without substance. Missouri Pa- 
cific Railway Co. v. Humes, 115 U. S. 512, 
522. Missouri Railway Co. v. Mackey, 127 
U.S. 205, 209. Chicago &c. Railroad Co. 
Vv. Pontius, 157 U. S. 209, 210. 
& San Francisco Ry. v. Mathews, 165 U, 


Appellant’s contention to the con- | 


St. Louis | 
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S. 1, 24 et seq. Gulf, Colorado & Santa 
Fe Ry. v. Ellis, 165 U. S. 150, 157 et seq. 
Atchison, Topeka d&c. Railroad v. Mat- 
thews, 174 U. S. 96. Mobile, J. & K. C. 
R. R. v. Turnipseed, supra, 41-42. Truax 
v. Corrigan, 257 U. S. 312, 337. 


| 


The assignments of error accompanying | 


this appeal contain a single reference to | 


due process. It is in a specification which 
merely asserts that tae State supreme 
court “erred in holding that the scope 


and effect of section 7051 * * * did not | 


in the trial of this case in the court be- 


low deprive the * * * Railway Company | 
* * * of its property without due process | 


of law and of the equal protection of the | 


| law as guaranteed to it” by section 1 of 
the Fourteenth Amendment. 
It is essential to a proper presentation 
of points relied on for reversal that the 
statute and rules of court requiring and 
governing the forms of assignments of 
errors be complied with. Every appeal 
must be accompanied by an assignment 
of errors which shall “set out separately 
and particularly each error asserted.” R. 
S., section 997, 28 U. S. C., section 862. 
| Rule 9. The purpose is to enable the 

court, as well as opposing counsel, readily 
| to perceive what points are relied on. The 
substitution of vague and general state- 
ment for the prescribed particularity sets 
the rule at naught. Phillips, etc., Const. 
Co. v. Seymour, 91 U. S. 646, 648. Briscoe 
v. Dist. of Columbia, 221 U. S. 547, 549-550. 
| And as the rule makes for convenience 
and certainty in the consideration of cases 
the court may, and generally it will, dis- 
| regard a specification that is so uncertain 
or othrewise deficient as not substantially 
| to comply with the rule even if the op- 
posing party raises no question. and treats 
it as adequate. The quoted assignment 
amounts merely to a complaint that the 
Supreme Court erred in not reversing the 
judgment of the trial court because “in 
the trial of this case” the “scope and ef- 
fect” of the section deprived appellant of 
its property in violation of both the due 
| process and equal protection clauses. An 
| allegation of error could scarcely be more 
indefinite. It does not identify any ruling 
at the trial or specify any basis for the 
assertion of deprivation of constitutional 
right. It presents no question for our 
consideration. 


| court’s failure to instruct the jury con- 


| persons of two white girls. 
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The court reversed convictions of 
seven Negroes on charge of rape. It 
held that the Negroes had been de- 
prived of due process and equal pro- 
tection of the laws by the trial court 
in violation of their rights under the 
Fourteenth Amendment to the Federa§ 
Constitution. Without considering 
other assignments of error with re- 
spect to the claim of denial of fair 
trial, the court upheld the challenge 
upon the convictions that the peti- 
tioners were denied the right of coune 
sel, with the accustomed incidents of 
consultation and opportunity of prepe 
aration for trial. 

Oztz POWELL, WILLIE RosErTson, ANDY 
Wricut, OLEN Montcomery, Evoryg Write 
LIAMS 


v. 
State OF ALABAMA; 
Haywood PATTERSON 
v. 
STaTe OF ALABAMA; 

CHARLIE WEEMS AND CLARENCE Norris 

v. 

STaTe OF ALABAMA 
Supreme Court of the United States. 
Nos. 98-100. 

On writs of certiorari to the Supreme 
Court of Alabama. 

Water H. Pottak (Cart S! Stern and 
Georce W. CHAMLEE With him on the 
brief), for petitioners; Tuomas E, 
KnicHT Jr., Attorney General of Ala- 
bama (THomas Seay Lawson, Assistant 
Attorney General, with him on the 
brief), for respondent. 

Opinion of the Court 
Nov. 7, 1932 

Mr. Justice SuTHERLAND delivered the 
opinion of the court. 

These cases were argued together and 
submitted for decision as one case. 

The petitioners hereinafter referred to 
as defendants, are Negroes charged with 
the crime of rape, committed upon the 
The crime is 
said to have been committed on March 
25, 1931. The indictment was returned 
in a State court of first instance on March 
31, and the record recites that on the same 
day the defendants were arraigned and en- 
tered pleas of not guilty. There is a fur- 


| ther recital to the effect that upon the 


| arraignment they were represented by 
The assignments of error based upon the | 


cerning contributory negligence of plain- | 


| tiff’s teamster in accordance with defend- 
ant’s requests present no question for de- 
cision here. The 
foundation for the claim that the refusal 
so to charge was, as appellant asserts, 
“because of the statute.” It does not ap- 
pear that the trial court regarded the 
statute as having any relation to the pre- 
| caution or care required of plaintiff% 

driver when approaching the crossing. The 


constitutional rule of equality is utterly 
without foundation. 

No substantial constitutional question 
being presented, the appeal will be dis- 
missed. Wabash Railroad Company v. 
Flannigan, 192 U. S. 29. Erie Railroad v. 
Solomon, 237 U. S. 427, 431. Sugarman v. 
| United States, 249 U. S. 182. Zucht v. 

King, 260 U. S. 174. Roe v. Kansas, 278 
| U. S. 191. 
| It is so ordered. 

Mr. Justice Brandeis took no part in 
| the consideration or decision of this case. 


record discloses no | 


claim that such refusals transgressed the | 


counsel. But no counsel had been em- 
ployed, and aside from a statement made 
by the trial judge several days later dur- 
ing a colloquy immediately preceding the 
trial, the record does not disclose when, 
or under what circumstances, an appoint- 
ment of counsel was made, or who was 
appointed. During the colloquy referred 
to, the trial judge, in response to a ques- 
tion, said that he had appointed all the 
members of the bar for the purpose of ar- 
raignment the defendants and then of 
course anticipated that the members of 
the bar would continue to help the defend- 
ants if no counsel .ppeared. Upon the 
argument here both sides accepted that 
as a correct statement of the facts con- 
cerning the matter. 


There was a severance upon the request 


| of the State, and the defendants were 


| 


tried in three several groups, as indicated 
above. As each of the three cases was 
called for trial, each defendant was ar- 


| raigned, and, having the indictment read 


to him, entered a plea of not guilty. 
Whether the original arraignment and 
pleas were regarded as ineffective is not 





shown. Each of the three trials was com- 
p...2d within a single day. Under the 
A!..bama Statute the punishment for rape 


is to be fixed by the jury, and in its | 


discretion may be from 10 years imprison- 
ment to death. The juries found defend- 
ants guilty and imposed the death penalty 
upon all. The trial court overruled mo- 
tions for new trials and sentenced the de- 
fendants in accordance with the verdicts. 
The judgments were affirmed by the State 
Suvreme Court. Chief Justice Anderson 


thcught the defendants had not been ac- | 
corded a fair trial and strongly dissented. | 


22% Ala. 524; id. 531; id. 540. 


In this court the judgments are as- 
sailed upon the grounds that the defend- 
ants, and each of them, were denied due 
process of law and the equal protection 
of the laws,.in contravention of the Four- 
teenth Amendment, specifically as follows: 
(1) They were not given a fair, impartial 
and deliberate trial; (2) they were denied 
the right of counsel, with the accustomed 
incidents of consultation and opportunity 
of preparation for trial; and (3) they were 
tried before juries from which qualified 
members of their own race were system- 
atically excluded. These questions were 
properly raised and saved in the court 
below. 

The only one of the assignments which 
we shall consider is the second, in respect 
of the denial of counsel; and it becomes 
unnecessary to discuss the facts of the 
case or the circumstances surrounding the 
prosecution except in so far as they re- 
flect light upon that question. 

The record shows that on the day when 
the offense is said to have been committed, 
these defendants, together with a number 
of other Negroes, were upon a freight 
train on its way through Alabama. On 
tthe same train were seven white boys and 
the two white girls. A fight took place be- 
twéen the Negroes and the white boys, in 
the course of which the white boys, with 
the exception of one named Gilley, were 
thrown off the train. A message was sent 
ahead, reporting the fight and asking that 
every Negro be gotten off the train, The 
participants in the fight, and the two girls, 
were in an open gondola car. The two 
girls testified that each of them was as- 
saulted by six different Negroes in turn, 
and they identied the seven defendants as 
having been among the number. None of 
the white boys was called to testify, with 
exception of Gilley, who was called in re- 
buttal. 

Before the train reached Scottsboro, 
Ala., a sheriff’s posse seized the defendants 
and two other Negroes. Both girls and 
the Negroes then were taken to Scottsboro, 
the county seat. Word of. their coming 
and of the alleged assault had preceded 
them, and they were met at Scottsboro by 
a large crowd. It does not sufficiently ap- 
pear that the defendants were seriously 
threatened with, or that they were actually 
in danger of, mob violence; but it does 
appear that the attitude of the community 
was one of great hostility. The sheriff 
thought it necessary to call for the militia 
to assist in safeguarding the prisoners. 
Chief Justice Anderson pointed out in his 
opinion that every step taken from the 
arrest and arraignment to the sentence 
was accompanied by the military. Soldiers 


took the defendants to Gadsden for safe- | 


keeping, brought them back to Scottsboro 
for arraignment, returned them to Gads- 
den for safekeeping while awaiting trial, 
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escorted them to Scottsboro for trial a few 


| days later, and guarded the court house 


and grounds at every stage of the pro- 
ceedings. It is perfectly apparent that the 


| 
ceed. 


proceedings, from beginning to end, took | 


place in an atmosphere of tense, hostile 
and excited public sentiment. During the 
entire time, the defendants were closely 
confined or were under military guard. 
The record does~not disclose their ages, 


except that one of them was 19, and an- | 


other only 14 or 15 years of age; but the 
record clearly indicates that most, if not 
all, of them were youthful, and they are 
constantly referred to as “the boys.” They 
were ignorant and illiterate. All of them 
were residents of other States, where alone 
—e of their families or friends re- 
sided. 


However guilty defendants, upon due in- 
quiry might prove to have been, they were, 


until convicted, presumed to be innocent. | 
It was the duty. of the court having their | 


cases in charge to see that they 


ere de- | 


nied no necessary incident of a fair trial. | 
With any error of the State court involving | 


alleged contravention of the State statutes 
or constitution we, of course, have nothing 
to do. The sole inquiry which we are per- 
mitted to make is whether the Federal 
Constitution was contravened (Rogers v. 
Peck, 199 U. S. 425, 434; Hebert v. Louis- 


iana, 272 U. S. 312, 316); and as to that, | 
we confine ourselves, as already suggested, | 


to the inquiry whether the defendants 
were in substance denied the right of 
counsel, and if so, whether such denial in- 
fringes the due process clause of the Four- 
teenth Amendment. 


First. The record shows that immedi- 
ately upon the return of the indictment 
defendants were arraigned and pleaded not 
guilty. Apparently they were not asked 
whether they had, or were able to employ, 
counsel, or wished to have counsel ap- 
pointed; or whether they had friends or 
relatives who might assist in that regard 
if communicated with. That it would not 
have been an idle ceremony to have given 
the defendants reasonable opportunity to 
communicate with their families and en- 
deavor to obtain counsel is demonstrated 
by the fact that very soon after convic- 


tion, able counsel appeared in their behalf. | 


This was pointed out by Chief Justice An- 


derson in the course of his dissenting | 
“They were non residents,” he | 


opinion, 
said, “and had little time or opportunity 
to get in touch with their families and 
friends who were scattered throughout two 


other States, and time has demonstrated | 


that they could or would have been repre- 
sented by able counsel had a better op- 


portunity been given by a reasonable delay | 


in the trial of the cases judging from the 
number and activity of counsel that ap- 
peared immediately or shortly after their 
gonviction.” 224 Ala., at pp. 554-555. 

It is hardly necessary to say that the 
right to counsel being conceded, a defend- 
ant should be afforded a fair opportunity 
to secure counsel of his own choice. Not 
only was that not done here, but such 
designation of ceunsel as was attempted 
was either so indefinite or so close upon 
the trial as to amount to a denial of ef- 
fective and substantial aid in that regard. 
This will be amply demonstrated by a brief 
review of the record. 

April 6, six days after indictment, the 
trials began. When the first case was 
called, the court inquired whether the par- 
ties were ready for trial. 
terney replied that he was ready to pro- 


The State’s At- | 
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No one answered for the defendants 
or appeared to represent or defend them. 
Mr. Roddy, a Tennessee lawyer not a 
member of the local bar, addressed the 
court, saying that he had not been em- 
ployed, but that people who were in- 
terested had spoken to him about the case. 
He was asked by the court whether he in- 
tended to appear for the defendants, and 
answered that he would like to appear 
along with counsel that the court might 
appoint. The record then proceeds: 


“The Court: If you appear for these de- 
fendants, then I will not appoint counsel; if 
local counsel are willing to appear and as- 
sist you under the circumstances all right, 
but I will not appoint them. 


“Mr. Roddy: You Honor has appointed 
counsel, is that correct? 


“The Court: I appointed all the members 
of the bar for the purpose of arraigning 
the defendants and then of course I antici- 
pated them to continue to heip them if no 
counsel appears. 


“Mr. Roddy: Then I don’t appear then as 
counsel but I do want to stay in and not 
be ruled out in this case. 

“The Court: Of course I would not do 
that—— 

“Mr. Roddy: I just appear here through 
the courtesy of Your Honor. 

“The Court; Of course I give you that 
right; * * °° 2 

And then, apparently addressing all 
the lawyers present, the court inquired: 

“* © * well are you all willing to assist? 

“Mr. Moody: You Honor appointed us all 
and we have been proceeding along .every 
line we know about it under Your Honor's 
appointment. 

“The Court: The only thing I am trying 
to do is, if counsel appears for these de- 
fendants I don’t want to impose on you all, 
but if you feel like counsel from Chatta- 
nooga—— 

“Mr. Moody: I see his situation of course 
and I have not run out of anything yet. 
Of course, if Your Honor purposes to ap- 
point us, Mr. Parks, I am willing to go on 
with it. Most of the bar have been down 
and conferred with these defendants in this 
case; they did not know what else to do. 

“The Court: The thing, I did not want 
to impose on the members of the bar if 
counsel unqualifiedly appears; if you all 
feel like Mr. Roddy is only interested in a 
limited way to assist, then I don't care to 
appoint—— 

“Mr. Parks: Your Honor, I don’t feel 
like you ought to impose on any member 
of the local bar if the defendants are rep- 
resented by counsel. 

“The Court: That is what I was trying to 
ascertain, Mr. Parks.” 

“Mr. Parks: Of course if they have coun- 
sel, I don’t see the necessity of the court 
appointing anybody; if they haven’t counsel, 
of course I think it is up to the court to 
appoint counsel to represent them. 

“The Court: I think you are right about 
it, Mr. Parks, and that is the reason I was 
trying to get an expression from Mr. Roddy. 

“Mr. Roddy: I think Mr. Parks is entirely 
right about it, if I was paid down here and 
employed, it would be a different thing, 
but I have not prepared this case for trial 
and have only been called into it by people 
who are interested in these boys from Chat- 
tanooga. Now, they have not givén me an 
opportunity to prepare the case and I am 
not familiar with the procedure in Alabama, 
but I merely came down here as a friend of 
the people who are interested and not as 
paid counsel, and certainly I haven't any 
money to pay them and nobody I am in- 
terested in had me to come down here has 
put any fund of money to come down here 
and pay counsel. If they should do it I 
would be glad to turn it over—a counsel 
but I am merely here at the solicitation of 
people who have besome interested in this 
case without any payment of fee and with- 
out any preparation for trial and I think 
the boys would be better off if I step en- 
tirely out of the case according to my way 
of looking at it and according to my lack 
of preparation for it and not being familiar 
with the procedure in Alabama, * * *.” 

Mr. Roddy later observed: 

“If there is anything I can do to be of 
help to them, I will be glad to do it; I am 
interested to that extent. 

“The Court: Well, gentlemen, if Mr. Roddy 
only appears as assistant that way, I think 
it is proper that I appoint members of this 
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bar to represent ‘them, 


I expect that is 
ht. 


If Mr. Roddy will appear, I wouldn't 

course, I would not appoint anybody. I 
don’t see, Mr. Roddy, how I can make a 
qualified appointment or a limited appoint- 
ment. Of course, I don’t mean to cut off 
your assistance in any way—well, gentlemen, 
I think you understand it. 


“Mr. Moody: I am willing to go ahead and 
help Mr. Roddy in anything I can do about 
it, under the circumstances. 


“The Court: All right, all the lawyers that 
will; of course, I would not require a law- 
yer to appear if—— 


Mr. Moody: I am willing to do that for 
him as a member of the bar; I will go 
ahead and help to do anything I can do. 

“The Court: Ali right.” 


And in this casual fashion the matter 
of counsel in a capital case was disposed of. 

It thus will be seen that until the very 
morning of the trial no lawyer had been 
named or definitely designated to repre- 
sent the defendants. Prior to that time, 
the trial judge had “appointed all the mem- 
bers of the bar” for the limited “purpose 
of arraigning the defendants.” Whether 
they would represent the defendants there- 
after if no counsel appeared in their be- 
half, was a matter of speculation only, or, 
as the judge indicated, of more antici- 
pation on the part of the court. Such a 
designation, even if made for all pur- 
poses, would, in our opinion, have fallen 
far short of meeting, in any proper sense, 
a requirement for the appointment of 
counsel. How many lawyers were mem- 
bers of the bar does not appear; but, in 
the very nature of things, whether many 
or few, they would not, thus collectively 
named, have been given that clear ap- 
preciation of responsibility or impressed 
with that individual sense of duty which 
should and naturally would accompany 
the appointment of a selected member of 
the bar, specifically named and assigned. 

That this action of the trial judge in 
respect of appoiniment of counsel was 
little more than an expansive gesture, im- 
posing no substantial or definite obliga- 
tion upon any one, is borne out by the 
fact that prior to the calling of the case 
for trial on April 6, a leading member of 
the local bar accepted employment on 
the side of the prosecution and actively 
participated in the trial. It is true that 
he said that before doing so he had un- 
derstood Mr. Roddy would be employed as 
counsel for the defendants. This the law- 
yer in question, of his own accord, frankly 
stated to the court; and no doubt he 
acted with the utmcst good faith. Prob- 
@bly other members of the bar had a like 
understanding. In any event, the cir- 
cumstance lends emphasis to the con- 
clusion that during perhaps the most criti- 
cal period of the proceedings against 


these defendants, that is to say, from the | 


time of their arraignment until the be- 
ginning of their trial, when consultation, 
thorough-going investigation and prepara- 
tion were vitally, important, the defendants 
did not have the aid of counsel in any 
real sense, although they were as much 
entitled to such aic during that period 
as at the trial itself. People ex rel Bur- 
gess v. Risley, 66 How. Pr. (N. Y.) 67; 
Batchelor v. State, 189 Ind. 69, 76. 

Nor do we think the situation was helped 
by what occurred on the morning of the 
trial. At that time, as appears from the 


to the court that he did not appear af] 
counsel, but that he would like to appear 


along with counsel that the court might 
appoint; that he had not been given an 
opportunity to prepare the case; that he 
was not familiar with the procedure in 
Alabama, but merely came down as & 
| friend of the people who were interested; 
that he thought fie boys would be bet- 
ter off if he should step entirely out of 
| the case. Mr. Moody, a member of the 
| local bar, expressed a willingness to help 
Mr. Roddy in anything he could do under 
the circumstances. To this the court re- 


sponded, “All right, all the lawyers that | 


will; of course I would not require a law- 
yer to appear if—.” And Mr. Moody con- 
tinued, “I am willing to do that for him 
as a member of the bar; I will go ahead 
and help do anything I can do.” With 


this dubious understanding, the trials im- | 


mediately proceeded. The defendants, 
young, ignorant, illiterate, surrounded by 
hostile sentiment, haled back and forth 
under guard of solaiers, charged with an 
atrocious crime regarded with especial 
horror in the community where they were 


to be tried, were thus put in peril of | 


their lives within a few moments after 
counsel for the first time charged with 
any degree of responsibility began to rep- 
resent them. 

It is not enough to assume that counsel 
thus precipitated into the case thought 
there was no defense, and exercised their 
best judgment in proceeding to trial with- 
out preparation Neither they nor the 
court could say what a prompt and thor- 
ough-going investigation might disclose as 
to the facts. No attempt was made to in- 
vestigate. No opportunity to do so was 
given. Defendants were immediately hur- 
ried to trial. Chief Justice Anderson, 
after disclaiming any intention to criti- 
cize harshly counsel who attempted to 
represent defendants at the trials, said: 

* * * the record indicates that the 
appearance was rather pro forma than 
zealous and active * * *.” Under the 
circumstances disclosed, we hold that de- 
fendants were not accorded the right of 
counsel in any substantial sense. To de- 
cide otherwise, would simply be to ignore 
actualities. This conclusion finds ample 
support in the reasoning of an overwhelm- 
ing array of State decisions, among which 
we cite the following: Shappard v. State, 
165 Ga. 460, 464; Reliford v. State, 140 
Ga. 777; McArver v. State, 114 Ga. 514; 
Sanchez v. State, 199 Ind. 235, 246; Batch- 
elor v. State, 189 Ind. 69, 76; Mitchell v. 
Commonwealth, 225 Ky. 83; Jackson v. 
Commonwealth, 215 Ky. 800; State v. Col- 
lins, 104 La. 629; State v. Pool, 50 La. 
Ann. 449; People ex rel. Burgess v. Risley, 
66 How. Pr. (N. Y.) 67; State ex rel. 
Tucker v. Davis, 9 Okla. Cr. 94; Common- 
| wealth v. O’Keefe, 298 Pa. 169; Shaffer v. 

Territory, 14 Ariz. 329, 333. 


It is true that great and inexcusable de- 
lay in the enforcement of our criminal law 
is one of the grave evils of our time. Con- 
tinuances are frequently granted for un- 
necessarily long periods of time, and de- 
lays incident to the disposition of motions 

| for new trial and hearings upon appeal 
have come in many cases to be a distinct 
reproach to the administration of justice. 
The prompt disposition gf criminal cases 
is to be commended and encouraged. But 


charged with a serious crime must not be 
stripped of his right to have sufficient time 


to advise with counsel and prepare his 
defense. To do that is not to proceed 
promptly in the calm spirit of regulated 
justice but to go forward with the haste 
of the mob. 


As the court said in Commonwealth v 
O'Keefe, 208 Pa. 169, 173: 


“It is vain to giv the accused a day in 
court, with no opportunity to prepare for 
it, or to guarantee him counsel without 
giving the latter any opportunity to ac- 
quaint himself with the. facts or law of 
the case.” 


. . . 

“A prompt and vigorous administration 
of the criminal law is commendable and 
we have no desire to clog the wheels of 
justice. What we here decide is that to 
force a defendant, charged with a serious 


| misdemeanor, to trial within five hours of 


his arrest, is not due process of law, re- 
gardless of the merits of the case.” 


Compare Reliford v. State, 140 Ga, 
777, 778. 


Second. The Constitution of Alabama 
provides that in all criminal prosecutions 
the accused shal] enjoy the right to have 
the assistance of counsel; and a State 
statute requires the court in a capital case, 


| where the defendant is unable to employ 


counsel], to appoint counsel for him. The 
State Supreme Court held that these pro- 


| visions had not been infringed, and with 


that holding we are powerless to interfere. 
The question, however, which it is our 
duty, and within our power, to decide, is 
whether the denial of the assistance of 
counsel contravenes the due process clause 
of the Fourteenth Amendment to the Fed- 
eral Constitution. 


If recognition of the right of a defend- 
ant charged with a felony to have the aid 
of counsel depended upon the existence of 
&@ similar right at common law as it ex- 
isted in England when our Constitution 
was adopted, there would be great diffi- 
culty in maintaining it as necessary to due 
process. Originally, in England, a person 
charged with treason or felony was denied 
the aid of counsel, except in respect of 
legal questions which the accused himself 
might suggest. At the same time parties 
in civil cases and persons accused of mis- 
demeanors were éntitled to the full assist- 
ance of counsel. After the revolution of 
1688, the rule was abolished as to treason, 
but was otherwise steadily adhered to until 
1836, when by act of Parliament the full 
right was granted in respect of felonies 
generally. 1 Cooley's Constitutional Lim- 
itations (8th Ed.), 698, et seq., and notes, 

An affirmation of the right to the aid 
of counsel in petty offenses, and its denial 
in the case of crimes of the gravest char- 
acter, where such aid is most needed, is 
so outrageous and so obviously a perver- 
sion of all sense of proportion that the 
rule was constantly, vigorously and some- 
times passionately assailed by English 
statesmen and lawyers. As early as 1758, 
Blackstone, although recognizing that 


| the rule was settled at common law, de- 


nounced it as not in keeping with the 
rest of the humane treatment of prisoners 
by the English law. “For upon what face 
of reason,” he says, “can that assistance 
be denied to save the life of a man, which 
yet is allowed him in prosecutions for 
every petty trespass?” 4 Blackstone 355, 
One of the grounds upon which Lord Coke 


colloquy printed above, Mr. Roddy stated | in reaching that result a defendant, | defended the rule was that in felonies the 
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cout itself was counsel for the prisoner. 
1. Cooley’s Constitutional 
sufra. But how can a judge, whose: func- 


tions are purely judicial, effectively dis- | 


charge the obligations of counsel for the 
accused? He can and should see to it 
that in the proceedings before the court 
the accused shall be dealt with justly and 
fairly. He cannot investigate the facts, 
advise and: direct the defense, or partici- 
pate in those necessary conferences be- 
tween counsel and accused which some- 
times partake of the inviolable character 
of the confessional. 


The rule was rejected by the colonies. | 


Beiore the adoption of the Federal Consti- 
tution, the Constitution of Maryland had 
declared “That, in all criminal prosecu- 
tions; every man hath a right * * * to be 
allowed counsel; * * *” (Art. XIX, Con- 
stitution of 1776). The Constitution of 
Massachusetts, adopted in 1780 (Part the 
First, Art. XII), the ConsXtution of New 
Hampshire, adopted in 1784 (Part I, Art. 
XV), the Constitution of New York of 1777 
(Art. XXXIV), and the Constitution of 
Pennsylvania of 1776 (Art, LX) had also 
declared to the same effect. And in the 
case of Pennsylvania, as early as 1701, the 
Penn Charter (Art. V) declared that “all 
criminals shall have the same privileges 
of witnesses and council as their prosecu- 
tors;” and there was also a provision in 
the Pennsylvania statute of May 31, 1718 
(Dallas, Laws-of Pennsylvania, 1700-1781, 
(Vol. 1, p. 134), that in capital cases 
learned counsel should be assigned to the 
prisoners. 


In Delaware, the Constitution of 1776 
(Art. 25), adopted the common law of 
England, but expressly excepted such 
paris as were repugnant to the rights and 
privileges contained in the Declaration of 
Rights; and the Declaration of Rights, 
which was adopted on Sept. 11, 1776, pro- 


vided (Art. 14), “That in all prosecutions | 


for criminal offenses, every man hath a 
right .* * * to be allowed counsel, * * *” 
In addition, Penn’s Charter, already re- 
ferred to, was applicable in Delaware. The 
original Constitution of New Jersey of 
1776 (Art. XVID contained a provision like 


that of the Penn Charter, to the effect | 


that all criminals should be admitted to 
the same privileges of counsel as their 
prosecutors. The original Constitution of 


North Carolina (1776) did not contain the | 


guarantee, but c. 115, section 85, Sess. 
Laws, N. Car., 1777 (N. Car. Rev. Laws, 
1715-1796, Vol. 1, 316) provided “* * * That 
every person accused of any crime or 
misdemeanor whatsoever, shall be entitled 
to council in all matters which may be 
necessary for his defense, as well to facts 
as to law; * * *’ S’imilarly, in South Caro- 
lina the original Constitution of 1776 did 
not contain the provision as to counsel, 
but it was provided as early as 1731 (Act 
of Aug. 20, 1931, section XLIII, Grimke, 
S, Car. Pub. Laws, 1682-1790, p. 130) that 
every person charged with treason, murder, 
telony, or other capital offense, should be 
admitted to make full defense by counsel 
learned:in the law. In Virginia there was 
no constitutional provision on the subject, 
but as early as August, 1734 (c. VII, sec- 
tion III, Laws of Va., 8th Geo. II, Hen- 
ing'’s Stat. at Large, Vol. 4, p. 404), there 
was an act declaring that in all trials for 
capital offenses the prisoner, upon his 
petition to. the court, should be allowed 
counsel. 


Whe original Constitution of Connecti- | 


| Trials,” pp. 398-399. (Note No. 1.) 


| dom as in civil cases. 





| Island was in ‘1842, and this Constitu- 
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| cut (Art. I, section 9) contained a pro- 
Limitations, | 


vision that “In all criminal prosecutions, 
the accused shall have the right to be 


heard by himself and by counsel;” but 
this Constitution was not adopted until | 
“1818. However, it appears that the English | 
common law rule had been rejected in 
practice long prior to 1796. See Zephaniah 
Swift's “A System of the Laws of the State 
of Connecticut,” printed at Windham by 
John Byrne, 1795-7196, Vol. II, Bk. 5, “Of 
Crimes and Punishments,” c. XXIV, “Of 


Note No. 1.—This ancient work, consisting of 
six books, has long been out of print. A copy 
of it is preserved in the locked files of the 
Library of Congress. The following extract 


from the pages cited is both interesting and 
instructive: 


“The attorney for the State then proceeds 
to lay before the jury, all the evidence against 
the prisoner, without any remarks or’ argu- | 
ments. The prisoner by himself or counsel, | 
ig then allowed to produce witnesses to coun- | 
teract and ebviate the testimony against him; 
and to exculpate himself with the same free- 
We have never ad- 
mitted that cruel and illiberal principle of 





| the common law of England that when a man 
|} is on trial for his life, he shail be refused | 


counsel, and denied those means of defense, 
which are allowed, when the most trifling 
pittance of property is in question. The flimsy 
pretence, that the court are to be counsel for | 
the prisoner will only highten our indignation 
at the practice: for it is apparent to the least 
consideration, that a court can never furnish 
& person accused of a crime with the advice, 
and assistance necessary to make his defence. 
This doctrine might with propriety have been 
advanced, at the time when by the common 
law of England, no witnesses could be adduced | 
on the part of the prisoner, to manifest his 
innocence, for he could then make no prepara- 
tion for his defense. One cinnot read without 
horror and astonishment, the abominable 
maxims of law. which deprived persons ac- | 
cused, and on trial for crimes, of the assist- 
ance of counsel, except as to points of law, 
and the advantage of witnesses to exculpate 
themselves from the charge. It seems by the 
ancient practice, that whenever a person was | 
accused of a crime, every expedient was 
adopted to convict him and every privilege 
denied him, to prove his innocence. In Eng- 
land, however, as the law now stands, pris- 
oners are allowed the full advantage of wit- | 
nesses, but excepting in a few cases, the com- 
mon law is enforced, in denying them counsel, | 
except as to points of law. 

“Our ancestors, when they first enacted their 
laws respecting crimes, influenced by the illib- | 





| eral principles which they had imbibed in 


their native country, denied counsel to pris- 
oners to plead for them to anything but points 
of law. It is manifest that there is as much 
necessity for counsel to investigate matters of 
fact, as points of law, if truth is to be dis- 
covered. 


“The legislature has become so thoroughly 


| convinced of the impropriety and injustice of 


shackling and restricting a prisoner with re- 


| spect to his defence, that they have abolished 


all those odious laws, and every person when 
he is accused of a crime, is entitled to every 
possible privilege in making his defense, and 
manifesting his innocence, by the instrumen- 
tality of counsel, and the testimony of wit- 
nesses.” 


The early statutes of Connecticut, upon ex- 
amination, do not seem to be as clear as this | 
last paragraph would indicate; but Mr. Swift, 
writing in 1796, was in a better position to | 
know how the statutes had been interpreted 
and applied in actual practice than the reader 
of today; and we see no reason to reject his 
statement. 

The original Constitution of Georgia 
(1777) did not contain a guarantee in 
respect of counsel, but the Constitution 
of 1798 (Art. III, sec. 8) provided that | 
“* * * no person shall be debarred from | 
advocating or defending his cause before | 
any court or tribunal, either by himself or | 


| counsel, or both.” What the practice was 
| prior to 1798 we are unable to discover. | 


The first Constitution adopted by Rhode 


tion contained the usual guarantee in re- 
spect of the assistance of counsel in crim- 


| Declaration of 
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inal prosecutions. As early as 1798 it was 
provided by statute, in the very language 
of the Sixth Amendment to the Federal 
Constitution, that “In all criminal prose- 
cutions, the accused shall enjoy the right 
* * * to have the assistance of counsel for 
his defense; * * *” An Act Declaratory of 
Certain Rights of the People of This State, 
section 6, Rev. Pub. Laws, Rhode Island 
and Providence Plantations, 1798. Further- 
more, while the statute itself is not avail- 
able, it is recorded as a matter of history 


| that in 1668 or 1669 the colonial assembly 


enacted that any person who was in- 
dicted might employ an attorney to plead 


| in his behalf. 1 Arnold, History of Rhode 
| Island, 336. 


It thus appears that in at least 12 of 
the 13 colonies the rule of the English 
common law, in the respect now under 
consideration, had been definitely rejected 
and the right to counsel fully recognized 
in all criminal prosecutions, save that in 
one or two instances the right was limited 
to capital offenses or to the more serious 
crimes; and this court seems to have been 


| of the opinion that this was true in all 


the colonies. In Holden v. Hardy, 169 
U. S. 366, 386, Mr. Justice Brown, writing 
for the court, said: 


“The earlier practice of the common 
law, which denied the benefit of witnesses 
to a person accused of felony, had been 


| abolished by statute, though so far as it 
| deprived him of the assistance of counsel 


and compulsory process for the attend- 
ance of his witnesses, it had not been 


| changed in England. But to the credit of 


her American colonies, let it be said that 
SO oppressive a doctrine had never ob- 
tained a foothold there.” 

One test which has been applied to de- 
termine whether due process of law has 
been accorded in given instances is to as- 


| certain what were the settled usages and 


modes of proceeding under the common 
and statute law of England before the 
Independence, subject, 
however, to the qualification that they be 
shown not to have been unsuited to the 
civil and political conditjons of our an- 
cestors by having been followed in this 
country after it became a Nation. Lowe 


| v. Kansas, 163 U. S. 81, 85. Compare Mur- 


ray’s Lessee et al. v. Hoboken Land and 
Improvement Co., 18 How. 272, 276-277; 
Twining v. New Jersey, 211 U. S. 78, 100- 
101. Plainly, as appears from the fore- 
going, this test, as thus qualified, has not 
been met in the present case. 

We do not overlook the case of Hurtado 
v, California, 110. U. S. 516, where this 
court determined that due process of law 
does not require an indictment by a grand 
jury as a prerequisite to prosecution by 
a State for murder. In support of that 
conclusion the court (pp. 534-535) re- 
ferred to the fact that the Fifth Amend- 


; ment, in addition to containing the due 


process of law clause, provides in explicit 
terms that “No person shall be held to 


| answer for a capital, or otherwise in- 


famous crime, unless on a presentment 
or indictment of a grand jury * * *” and 
said that since no part of this important 
amendment could be regarded as super- 
fluous, the obvious inference is that in 
the sense of the Constitution due process 


| Of law was not intended to include, ex vi 
| termini, the institution and procedure of 


a grand jury in any case; and that the 
same phrase, employed in the Fourteenth 
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Amendment to restrain the action of the 
States, was to be interpreted as having 
been used in the same sense and with no 
greater extent; and that if it had been 
the purpose of that amendment to per- 


petuate the institution of the grand jury | 


in the States, it would have embodied, 
as did the Fifth Amendment, an express 
declaration to that effect. 

The Sixth Amendment, in terms, pro- 
vides that in all criminal prosecutions the 
accused shall enjoy the right “to have 
the assistance of counsei for his defense.” 
In the face of the reasonaing of the 
Hurtado case, if it stoed alone, it would 
be difficult to justify the conclusion that 
the right to counsel, being thus specifically 


so within the intendment of the due pro- 


cess of law clause. But the Hurtado case 
does not stand alone. In the later case 
of Chicago, Burlington etc. R'd. v. Chi- 
cago, 166 U. S. 226, 241, this court held 
that a judgment of a State court, even 
though authorized by statute, by which 
private property was taken for public 
use without just compensation, was in 
violation of the due process of law re- 
quired by the Fourteenth Amendment, 
notwithstanding that the Fifth Amend- 
ment explicitly declares that private prop- 
erty shall not be taken for public use 
without just compensation. This holding 
was followed in Norwood v. Baker, 172 
U. S. 269, 277; Smyth v. Ames, 169 U. S. 
466, 524; and San Diego Land Company 
v. National City, 174 U. S. 739, 754. 


Likewise, this court has considered that 
freedom of speech and of the press are 
rights protected by the due process clause 
of the Fourteenth Amendment, although 
in the First Amendment, Congress is pro- 
hibited in specific terms from abridging 
the right. Gitlow v. New York, 268 U. S. 
652, 666; Stromberg v. California, 283 U. 
S. 359, 368; Near v. Minnesota, 283 U. 
S. 697, 707. 

These later cases establish that notwith- 
Standing the sweeping character of the 
language in the Hurtado case, the rule 
laid down is not without exceptions. The 
rule is an aid to construction, and in some 
instances may be conclusive; but it must 
yield to more compelling considerations 
whenever such considerations exist. The 
fact that the right involved is of such a 
character that it cannot be denied without 
violating those “fundamental principles of 


liberty and justice which lie at the base | 


of all our civil and political institutions” 
(Hebert v. Louisiana, 272 U. S. 312, 316), 
is obviously one of those compelling con- 
siderations which must prevail in deter- 
mining whether it is embraced within the 
due process clause of the Fourteenth 
Amendment, although it be specifically 
dealt with in another part of the Federal 
Constitution. 


there under consideration as of this fun- 
damental character. That some such dis- 
tinction must be observed is foreshadowed 
in Twining v. New Jersey, 211 U. S. 78, 99, 
where Mr. Justice Moody, speaking for the 
court, said that “* * * it is possible that 
some of the personal rights safeguarded by 
the first eight Amendments against Na- 
tional action may also be safeguarded 
against State aciion, because a denial of 


Evidently this court, in the | 
later cases enumerated, regarded the rights | 
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of law. Chicago, Burlington & Quincy 
Railroad v. Chicago, 166 U. 8. 226. If this 
is so, it is not because those rights are 
enumerated in the first eight Amendments, 
but because they are of such a nature 
that they are included in the conception 
of due process of law.” While the ques- 
tion has never been categorically deter- 
mined by this court, a consideration of the 
nature of the right and a review of the 
expressions of this and other courts, makes 
it clear that the right to the aid of coun- 
sel is of this fundamental character. 

It never has been doubted by this court, 
or any other so far as we know, that 
notice and hearing are preliminary steps 


| essential to the passing of an enforceable 
granted by the Sixth Amendment, was al- | 


judgment, and that they, together with a 
legally competent tribunal having juris- 


: diction of the case, constitute basic ele- 


ments of the constitutional requirement 
of /due process of law. The words of 
Webster, so often quoted, that by “the law 
of the land” is intended “a law which 
hears before it condemns,” have been re- 
peated in varying forms of expression in 
a multitude of decisions. In Holden v. 
Hardy, 169 U. S. 366, 389, the necessity 
of due notice and an opportunity of be- 
ing heard is described as among the “im- 
mutable principles of justice which inhere 
in the very idea of free goverment which 
no member of the Union may disregard.” 
And Mr. Justice Field, in an earlier case, 
Galpin v. Page, 18 Wall. 350, 368-369, said 
that the rule that no one shall be per- 
sonally bound until he has had his day 
in court was as old as the law, and it 
meant that he must be cited to appear 
and afforded an opportunity to be heard. 
“Judgment without such citation and op- 
portunity wants all the attributes of a 
judicial determination; it is judicial usur- 
pation and oppression, and never can be 
upheld where justice is justly adminis- 
tered.” Citations to the same effect might 
be indefinitely multiplied, but there is no 
occasion for doing so. 

What, then, does a hearing include? 
Historically and in practice, in our own 
country at least, it has always included 
the right to the aid of counsel when de- 
sired and provided by the party asserting 
the right. The right to be heard would 
be, in many cases, of little avail if it did 
not comprehend the right to be heard by 
counsel. Even the intelligent and edu- 
cated layman has small and sometimes no 
skill in the science of law. If charged 
with crime, he is incapable, generally, of 
determining for himself whether the in- 
dictment is good or bad. He is unfamiliar 
with the rules of evidence. Left without 
the aid of counsel he may be put on trial 
without a proper charge, and convicted 
mpon incompetent evidence, or evidence 


‘irrelevant to the issue or otherwise inad- 


missable. He lacks both the skill and 
knowledge adequately to prepare Nis de- 
fense, even though he have a perfect one. 
He requires the guiding hand of counsel 
at every step in the proceedings against 
him. Without it, though he be not guilty, 
he faces the danger of conviction because 
he does not know how to establish his 
innocence. If that be true of men of in- 
teNigence, hov' much more true is it of 
the ignorsnt and illiterate, or those of 
feeble intellect. If in any case, civil or 


them would be @ denial of due process | criminal, a Stale or Redexal comst were ar 


|bitrarily to refuse to hear a Party by 
counsel, employed by and appearing for 
him, it reasonably may not be doubted 
that such a refusal would be a denial of a 
| hearing, and, therefore, of due process in 
| the constitutional sense. 

The decisions all point to that conclu- 
sion. In Cooke v. United States, 267 U. 
S. 517, 537, it was held that where a con- 
tempt was not in open court, due. process 
of law required charges and a reasonable 
opportunity to defend or explain. The 
|court added, “We think this includes the 
assistance of counsel, if requested. * * *” 
{In numerous other cases the court, in de- 
{termining that d.:e process was accorded, 
| has frequently stressed the fact that the 
|defendant had the aid of counsel. See, 
|for example, Felts v. Murphy, 201 U. 8S. 
| 123, 129; Frank v. Mangum, 237 U. 8. 309, 
344; Kelley v. Oregon, 273 U. S. 589, 591. 
In ex parte Hidekuni Iwata, 219 Fed. 610, 
611, the Federal district judge enumerated 
| among the elements necessary te due proc- 
cess of law in a deportation case the op- 
|portunity at some stage of the hearing 
to secure and have the advice and as- 
| sistance of counsel. In Ex parte Chin Loy 
| You, 223 Fed. 833, also a deportation case, 
jthe district judge held that under the 
|particular circumstances of the case the 
| prisoner, having reasonably made demand, 
| was entitled to confer with and have the 
|aid of counsel. Pointing to thg fact that 
|the right to counsel as secured by the 
|Sixth Amendment relates only to crim- 
}inal prosecutions, the judge said, “* * * 
but it is equally true that that provision 
was inserted in the Constitution because 
the assistance of counsel was recognized 
as essential to any fair trial of a case 
against a prisoner.” In Ex parte Riggins, 
134 Fed. 404, 418, a case involving the 
due process clause of the Fourteenth 
Amendment, the court said, by way of 
illustration, that if the State should de- 
prive a person of the benefit of counsel, 
it would not be due process of law. Judge 
Cooley refers to the right of a person ac- 
cused of crime to have counsel as per- 
haps his most important privilege, and 
after discussing the development of the 
English law upon that subject, says: “With 
us it is.a universal principle of constitu- 
tional law, that the prisoner shall be al- 
|lowed a defense by counsel.” 1 Cooley's 
|Constitutional Limitations (8th Ed.), 700. 
|The same author, as appears from a 
| chapter which he added to his edition of 
Story on the Constitution, regarded the 
right of the accused to the presence, ad- 
|vice and assistance of counsel as neces- 
sarily included in due process of law. 2 
Story on the Constitution (4th Ed.), sec- 
tien 1949, p. 668. The State decisions 
which refer to the matter, invariably rec- 
| venize the right to the aid of counsel as 
fundamental in character. E. g., People 
'y, Napthaly, 105 Cal, 641, 644; Cutts v. 
| State, 54 Pla. 21, 23; Martin v. State, 51 
Ga. 567, 568; Sheppard v. State, 165 Ga. 
460, 464; State v. Moore, 61 Kan. 732, 734; 
State v. Ferris, 16 La. Ann. 424; State v. 
Simpson, 38 La. Ann. 23, 24; State v. 
Briggs. 58 W. Va. 291, 292. 

In the light of the facts cu'lined in the 
forepart of this opinion— the ignoareice 
and illiteracy of the defendants, their 


seul, le ciecumslances of public hos- 
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tility the imprisonment and the close sur- 
veillance of the defendants by the mili- 
tary forces, the fact that their friends and 
families were all in other States and com- 
munication with them necessarily difficult, 
and above all that they stood in deadly 
peril of their lives—we think the failure of 
the trial court to give them reasonable time 


and opportunity to secure counsel was a | 


clear denial of due process. 


But pass&g that, and assuming their | 
inability, even if opportunity had been | 


given, to employ counsel, as the trial court 
evidently did assume, we are of opinion 
that, under the circumstances just stated, 
the necessity of counsel was so vital and 
imperative that the failure of ‘the trial 
court to make an effective appointment of 
counsel was likewise a denial of due 
process within the meaning of the Four- 
teenth Amendment. 
be so in other criminal prosecutions, or 


under other circumstances, we need not 
determine. All that it is necessary now to 


case, where the defendant is unable to em- 
ploy counsel, and is incapable adequately 
of making his own defense because of 
ignorance, feeble mindedness, illiteracy, or 
the like, it is the duty of the court, whether 


requested or not, to assign counsel for | 


him as a necessary requisite of due process 
of law; and that duty is not discharged by 
an assignment at such a time or under 


such circumstances as to preclude the giv- | 


ing of effective aid in the preparation and 
trial of the case. 
be to ignore the fundamental postlude, al- 
ready adverted to, “that there are certain 
immutable principles of justice which in- 
here in the very idea of free government 
which no member of the Union may disre- 
gard.” Holden v. Hardy, supra. 


appointed, when necessary, 


be heard by counsel. Compare Carpenter 
& Sprague v. Dane County, 9 Wis. 274; 
County of Dane v. Smith, 13 Wis. 585, 586. 
Hendryx v. The State, 130 Ind. 265, 268- 


269; Cutts v. State, 54 Fla. 21, 23; People | 


v. Goldenson, 76 Cal. 328, 344; Delk v. The 
State, 99 Ga. 667, 669-670. 
In Hendryx v. The State, supra, there 


was no statute authorizing the assignment | 


of an attorney to defend an indigent per- 


son accused of crime, but the court held | 


that such an assignment was necessary 
to accomplish the ends of public justice, 
and that the court possessed the inherent 
power to make it. ‘Where a prisoner,” 
the court said (page 269), “without legal 


vice or the means of investigating the 


charge against him, it is impossible to con- | 


ceive of a fair trial where he is compelled 
to conduct his cause in court, without the 
aid of counsel. * * Such a trial is not 
= removed from an ex parte proceed- 
ing.” 

Let us suppose the extreme case of a 
prisoner charged with a capital offense, 
who is deaf and dumb, illiterate and feeble 
minded, unable to employ counsel, with 
the whole power of the State arrayed 


against him, prosecuted by counsel for the | 


State without assignment of counsel for 


Whether this would | 


| supra, 700 and note. 
decide, as we do decide, is that in a capital | 


To hold otherwise would | 


In a} 
case such as this, whatever may be the rule | 
in other cases, the right to have counsel | 
is a logical | 
corollary from the constitutional right to | 
| terly without merit—all other claims that 





| were accused in one indictment, and he 


knowledge, is confined in jail, absent from | was also separately indicted. 


his friends, without the aid of legal ad- | 
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his defense, tried, convicted and sen- | 
tenced to death. Such a result, which, if | 
carried into execution, would be little short | 
of judicial murder, it can not be doubted | 
would be a gross violation of the guaran- | 
tee of due process of law; and we venture | 
to think that no appellate court, State | 
or Federal, would hesitate so to decide. 

See Stephenson v. State, 4 O. App. 128; | 
Williams v. State, 163 Ark. 623, 628; Gro- 

gan v. Commonwealth, 222 Ky. 484, 485; 

Mullen vy. State, 28 Okla. Cr. 218, 230; | 


| Williams v. Commonwealth (Ky.), 110 S. 


W. 339, 340. The duty of the trial court | 
to appoint counsel under such circum- 
stances is clear, as it is clear under cir- 
cumstances such as are disclosed by the 
record here; and its power to do so, even 
in the absence of a statute, can not be 
questioned. Attorneys are officers of the 
court, and are bound to render service 


when required by such an appointment. | 
See Cooley, Constitutional Limitations, | 


The United States by statute and every 
State in the Union by express provision of 
law, or by the determination of its courts, 
make it the duty of the trial judge, where | 


| the accused is unable to employ counsel, | 


to appoint counsel for him. In most States 
the rule applies broadly to all criminal 
prosecutions, in others it is limited to the 
more serious crimes, and in a very limited 
number, to capital cases. A rule adopted 
with such unanimous accord reflects, if | 
it does not establish the inherent right | 
to have counsel appointed at least in cases 
like the present, and lends convincing sup- 
port to the conclusion we have reached as 


| to the fundamental nature of that right. 


The judgments must be reversed and 
the causes remanded for further proceed- 
ings not inconsistent with this opinion. 


Judgments reversed. 
Mr. Justice Butier, dissenting. 
The court putting aside—they are ut- 


the constitutional rights of petitioners 


| were infringed, grounds its opinion and 


judgment upon a single assertion of fact. 
It is that petitioners “were denied the 
right of counsel, with the accustomed in- 


| incidents of consultation and opportunity 


of preparation for trial.” If that is true, 
they were denied due process of law and 
are entitled to have the judgments against | 
them reversed. 

But no such denial is shown by the rec- | 
ord. 

Nine defendants including Patterson 
Instead of 
trying then en masse, the State gave four 
trials and so lessened the danger of mis- 
take and injustice that inevitably attends 
an atteffipt in a single trial to ascertain | 
the guilt or innocence of many accused. 
Weems and Morris were tried first. Pat- | 
terson was tried next on the separate in- 
dictment. Then five were tried. These 
eight were found guilty. The other de- | 


| fendant, Roy Wright, was tried last and 


acquitted. The convicted defendants took | 
the three cases to the State supreme court 
where the judgment as to Williams was 
reversed, and those against the seven pe- 
titioners were affirmed. 
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There were three painstaking opinions, 
a different justice writing for the court in 
each case. 224 Ala. 524, 532, 540. Many of 
the numerous questions decided were 
raised at the trial and reflect upon de- 
fendants’ counsel much credit for zeal and 
diligence on behalf of their clients. Seven 
justices heard the cases. The chief jus- 
tice, alone dissenting, did not find any con- 
tention for the accused sufficient in itself 
to warrant a reversal but alluded to a 
number of considerations which he deemed 
sufficient when taken together to warrant 
the conclusion that the defendants did not 
have a fair trial. The court said (p. 553): 
“We think it a bit inaccurate to say Mr. 
Roddy appeared only as amicus curiae. 
(This refers to a remark in the dissenting 
opinion.] He expressly announced he was 
there from the beginning at the instance 
of friends of the accused; but not being 
paid counsel asked to appear not as em- 
ployed counsel, but to aid local counsel 


| appointed by the court, and was permitted 


so to appear. The defendants were rep- 
resented as shown by the record and pur- 
suant to appointment of the court by Hon. 
Milo Moody, an able member of the local 
bar of long and successful experience in 
the trial of criminal as well as civil cases. 


We do not regard the representation of the 
accused by counsel as pro forma. A very 
rigorous and rigid cross-examination was 
made of the State’s witnesess, the alleged 
victims of rape, especially in the cases first 
tried. A reading of the records discloses 
why experienced counsel would not travel 
over all the same ground in each case.” 
The informality disclosed by the colloquy 
between court and counsel, which is quoted 
in the opinion of this court and so heavily 
leaned on, is not entitled to any weight. 
It must be infered from the record that 


' Mr. Roddy at all times was in touch with 


the defendants and the people who pro- 
cured him to act for them. Mr. Moody 
and others of the local bar also acted for 
defendants at the time of the first arraign- 
ment and, as appears from the part of 


| the record that is quoted in the opinion, 


thereafter proceeded in the discharge of 
their duty, including conferences with the 
defendants. There is not the slightest 


| ground to suppose that Roddy or Moody 
| were by fear or in any manner restrained 


from full performance of their duties. In- 


| deed, it clearly appears that the State, by 


proper and adequate show of its purpose 


| and power to preserve order, furnished 


adequate protection to them and the de- 


| fendants. 


When the first case was called for trial 
defendants’ attorneys had already pre- 


| pared and then submitted a motion for 
| change of venue together with supporting 


papers. They were ready to and did at 
once introduce testimony of witnesses to 
sustain that demand. They had procured 
and were ready to offer evidence to show 
that the defendants Roy Wright and Eu- 
gene Williams were under age. The rec- 
ord shows that the State’s evidence was 
ample to warrant a conviction. And three 


| defendants each, while asserting his own 


innocence, testified that he saw others 
accused commit the crime charged. When 
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regard is had to these and other disclos- 
ures that may have been and probably 
were made by petitioners to Roddy and 
Moody before the trial it would be diffi- 
cult to think of anything that counsel er- 
roneously did or omitted for their defense 

If there had been any lack of opportu- 
nity for preparation, trial counsel would 
have applied to the court for postpone- 
ment. No such application was made. 
There was no suggestion, at the trial or in 
the motion for a new trial which they 
made, that Mr. Roddy or Mr. Moody was 
denied such opportunity or that they were 
not in fact fully prepared. The amended 


motion for new trial, by counsel who suc- | 


ceeded them, contains the first suggestion 
that defendants were denied counsel or 
opportunity to prepare for trial. 


given any support to that claim. Their 
silence requires a finding that the claim 
is groundless for if it had any merit they 


would be bound to support it. And no one | 
has come to suggest any lack of zeal or | 


good faith on their part. 
If correct, the ruling that the failure of 
the trial court to give petitioners time 


and opportunity to secure counsel was de- | 


nial of due process is enough, and with this 
the opinion should end. But the court 
goes on to declare that “the failure of the 
trial court to make an effective appoint- 
ment of counsel was likewise a denial of 
due proces within the meaning of the 


Fourteenth Amendment.” This is an ex- | 


tension of Federal authority into a field 
hitherto occupied exclusively by the several 
States. Nothing before the court calls for 
a consideration of the point. It was not 
suggested below and petitioners do not 
ask for its decision here. The court, with- 
out being called upon to consider it, ad- 
judges without a hearing an important 
constitutional question concerning criminal 
procedure in State courts. 

It is a wise rule firmly established by 
a long course of decisions here that consti- 
tutional questions—even when properly 
raised and argued—are to be decided only 
when necessary for a determination of the 
rights of the parties in controversy before 
it. Thus, in the Charles River Bridge case, 
11 Pet. 420, the court said (page 553): 
“Many other questions, of the deepest im- 
portance, have been raised and elaborately 
discussed in the argument. It is not neces- 
sary for the decision of this case, to ex- 
press our opinion upon them; and the 
court deem it proper to avoid volunteer- 
ing an opinion on any question involving 
the construction of the Constitution where 
the case itself does not bring the ques- 


tion, directly before them, and make it | 


their duty to decide upon it.” And see 
Davidson v. New Orleans, 96 U. S. 97, 103, 
et seq. 
483, 490. Blair v. United States, 250 U. S. 
273, 279. Adkins v. Children’s Hospital, 
261 U. S. 525, 544. 

The record wholly fails to reveal that 
petitioners have been deprived of any 
right guaranteed by the Federal Consti- 
tution, and I am of opinion that the judg- 
ment should be affirmed. 

Mr. Justice McREyYNoLDs concurs in this 
Opinion. 


But | 
neither Mr. Roddy nor Mr. Moody has | 


Hauenstein v. Lynham, 100 U. S. | 
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The Mississippi Redistricting Act is 
valid, even though the congressional 
districts created pursuant to the Re- 
apporticnment Act of Congress of 
1929 did not, as nearly as practicable, 
have the same number of inhabitants. 
In creating congressional districts un- 
der the Act of Congress of 1929 it is 
not necessary, it was ruled, to comply 
with the provisions of section 3 of the 
Reapportionment Act of 1911 relating 
to compactness, contiguity and equal- 
ity in population. 

These requirements of the 1911 Act 
were held to have expired by their 
own limitation, although not expressly 
repealed, because the 1911 Act was ap- 
plicable only to the apportionment 
made after the 1910 census and did 
not appiy to the apportionment made 
upon the basis of the 1930 census. 
The 1929 Reapportionment Act 
omitted the requirements, and the 
omission, the legislative history shows, 
was deliberate. 


WALKER Woop, SECRETARY OF STATE OF THE 
STATE OF MISSISSIPPI, ET AL., 
Vv. 
Stewart C. Broom. 
Supreme Court of the United States. 
No. 424. 


| On appeal from the District Court of the 


United States for the Southern District | 


of Mississippi. 
J. A. LaAuDERDALE, Assistant Attorney Gen- 
eral, and WILLIAM H. WATKINS 


L. Rice with them on the brief) for 


appellants; HucH V. Wat and CLeon K. | 
Catvert (S. B. Lavus, J. H. Price, J. O. S. 
SANDERS, CHALMERS Potter, P. C. CAni- | 


zaro, W. S. Hentey, W. G. McLarn, Ros- 
ERT LEE Jones, C. F. ENGLE, and N, R. 
PATTERSON With them on the briefs) 
appellee; JoHN R. Saunpers, Atf®rney 


Generai of Virginia; Epwin H. GIBSON, | 
and CoLiins Denny Jr., Assistants, and | 


ALBERT V. Bryan fileG brief on behalf 
of Commonwealth of Virginia, as amicus 
curiae. 
Opinion of the Court 
Oct. 18, 1932. 
Mr. Chief Justice Hucues delivered the 
opinion of the court. 


Under the reapportionment pursuant to | n : 
| second section related to the allotment 


| Representaives to the Territories of Ari- 
; zona and 


the Act of June 18, 1929 ‘c. 28, 46 Stat. 
21, 26, 27), Mississippi is entitled to seven 
representatives in Congress, instead of 
| eight as theretofore. 
Mississippi, by an act known 
Bill No. 197, Regular Session 1932, divided 
the State into seven congressional districts. 
The complainant, alleging that he was 

a citizen of Mississippi, a qualified elector 
under its laws, and also qualified to be a 


candidate for election as representative in | 


Congress, brought this suit to have the 
| Redistricting Act of 1932 declared invalid 
and to restrain the defendants, State offi- 
cers, from taking proceedings for an elec- 
tion under its provisions. 
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have his name placed upon the election 
ballot as a candidate from the State at 
large, and (4) because the decree of the 
court would be inefficacious. 


The district court, of three judges, 


| granted an interlocutory injunction, and 
| after answer, which admitted the mate- 
rial facts alleged in the bill and set up 


the same grounds of defense as the mo- 
tion to dismiss together with a denial of 
the unconstitutionality of the challenged 
Act, the court on final hearing, on bill 
and answer, entered a final decree making 
the injunction permanent as prayed. De- 
fendants appeal to this court, U. S. C.,, 


| Title 28, section 380. 


The district court held that the new 


| districts, created by the Redistricting Act, 


were not composed of compact and con- 


| tiguous territory, having as nearly as prac- 


(GREEK | 


for | 


The Legislature of | 
as House | 


| new districts 


ticable the same number of inhabitants, 
and hence iailed to comply with the men- 
datory requirements of section 3 of the 
Act of Aug. 8, 1911. Sections 3 and 4 of 
that Act are as follows: 


Sec. 3. That in each State entitled under 
this apportionment to more than one Rep- 
resentative, the Representatives to the Sixty- 
third and each subsequent Congress shall 
be elected by districts composed of a con- 
tiguous and compact territory, and con- 
taining as nearly as practicable an equal 
number of inhabitants. The said districts 
shall be equal to the number of Representa- 
tives to which such State may be entitled 
in Congress, no district electing more than 
one Representative 

Sec. 4. That in case of an increase in the 
number of Representatives in any State un- 
der this apportionment such additional 
Representative or Representatives shall be 
elected by the State at large and the other 
Representatives by the districts now pre- 
scribed by law until such State shall be re- 
districted in the manner provided by the 
laws thereof and in accordance with the 
rules enumerated in section three of this 
Act; and if there be no change in the num- 
ber of Representatives from a State, the 
Representatives thereof shall be elected from 
the districts now prescribed by law until 
such State shall be redistricted as herein 
prescribed. 


The Act of Aug. 8, 1911, as its title states, 
was an act “for the apportionment of Rep- 


| resentatives in Congress among the several 


States under the Thirteenth Census,” that 
is, the census of 1910. The first section 
of the Act fixed the number of the House 
of Repreasntatives and apportioned that 
number among the several States. Its 
of 
New Mexico. The third and 
fourth sections expressly applied to the 
election of Representatives to which the 
State was entitled “under this apportion- 


| ment,” that is, under the apportionment 
| under the Act of 1911 pursuant to the 


census of 1910. 

Substantially the same provisions are 
found in prior reapportionment acts, the 
requirements as to compactness, con- 
tiguity, and equality in population in the 
in which representatives 
were to be elected under the new appor- 


| tionment being addressed in each case to 


The alleged grounds of invalidity were | 


that the Act violated Article I, section 4, | 


of the 
and 


and the Fourteenth Amendment, 
| Constitution of the United States, 


section 3 of the Act of Congress of Aug. 


8, 1911 (c. 5, 37 Stat. 13). 


Defendants moved to dismiss the bill | 


(1) for want of equity, (2) for lack of 
equitable jurisdiction to grant the re- 
lief asked (3) because on the facts al- 


the election of repreesntatives “under this 
apportionment,” that is, the apportion- 
ment made by the particular act. Act of 
June 25, 1842, c. 47, sec. 2, 5 Stat. 491; Act 
of Feb. 2, 1872, c. 11, sec. 2, 17 Stat. 28; 
Act. of Feb. 7, 1891, c. 116, secs. 3, 4, 26 
Stat. 735, 736; Act of Jan. 16, 1910, c. 93, 
secs. 3, 4, 31 Stat. 733, 734. 

The Act of June 18, 1929, however. in 
providing for the reapportionment under 


| Jeged the complainant was not entitled to | the Fifteenth Census (none having been 
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made under the Fourteenth Census) 
omitted the requirements as to the com- 
pactness, contiguity, and equality in pop- 
ulation, of new districts to be created un- 
der that apportionment. It did not carry 
forward those requirements as previous 
apportionments acts had done. 


There was, it is true, no express repeal 
of sections 3 and 4 of the Act of 1911 and, 
as the Act of 1929 did not deal with the 
subject, it contained no provision incon- 
sistent with the requirements of the Act 
of 1911. Smiley v. Holm, 285 U. 8. 355, 
373. No repeal was necessary. The re- 
quirements of sections 3 and 4 of the Act 
of 1911 expired by their own limitation. 
They fell with the apportionment to which 
they expressly related. 

The inquiry is simply whether the Act 
of 1929 carried forward the requirements 
which otherwise lapsed. The Act of 1929 
contains no provison to that effect. It 
was manifestly the intention of the Con- 
gress not to reenact the provision as to 
compactness, contiguity, and equality in 
population with respect to the districts 
to be created_pursuant to the reappor- 
tionment under the Act of 1929. 


This appears from the terms of the Act, 
and its legislative history shows that the 
omission was deliberate. The question 
was up, and considered. The bill which 
finally became the Act of 1929 was intro- 
duced in the first session of the 70th Con- 
gress and contained provisions similar to 
those of sections 3 and 4 of the Act of 
1911, H. R. 11725; Cong. Rec., 70th Cong., 
ist sess., vol. 69, p. 4054. 
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At the second session of the 70th Con- 
gres, the House of Representatives, after 
debate, struck out these provisions. Cong. 
Rec., 70th Cong., 2d sess., vol. 70, pp. 1496, 
1499, 1584, 1602, 1604. The bill passed in 
the House of Representatives in that form 
(id. p. 1605) and, although reported favor- 
ably to the Senate without amendment 
(id. 1711), did not pass at that session. 
The measure as to reapportionment was 
reintroduced in the Senate in the first 
session of the 7lst Congress in the form 
which it had passed the House of Repre- 


ported to the Senate in the preceding Con- 
gvess, that is, without the requirements as 
to compactness, contiguity and equality in 
population, which had been deleted in that 
Congress. §. 312, 7Ist Cong., Ist sess., 
Cong. Rec., vol. 71, pp. 254, 2450. 

And, when, after the passage of this bill 
in the Senate, it was before the House of 


Representatives, and an effort was made’ 


to amend the bill so as to make appli- 
cable the requirements of section 3 of the 
Act of 1911 with respect to the districts 


to be created under the new apportion- | 
ment, the amendment failed. The point | 


of order was sustained that, as the pend- 


ing bill did not relate to redistricting of | 


the States by their Legislatures, the 
amendment was not germane. 


2363, 2364, 2444, 2445. The bill was then 


passed without the requirements in ques- | 
tion. Cong. Rec., 7lst Cong., 1st sess., vol. | 


Tl, p. 2458. 
There is thus no ground for the con- 





clusion that the Act of 1929 reenacted or 
made applicable to new districts the re- 
quirements of the Act of 1913. That Act 
in this respect was left, as it had stood, 
and the requirements it had contained as 
to the compactness, contiguity and equal- 
ity in population of districts, did not out- 
last the apportionment to which they 
related. 

In this view, it is unnecessary to con- 
sider the questions raised as to the right 
of the complainant to relief in equity 
upon the allegations of the bill of com- 


| plaint, or as to the justiciability of the 
sentatives, and had been favorably re- | 


controversy, if it were assumed that the 
requirements invoked by the complainant 
are still in effect. See Ex parte Bakelite 
Corporation, 279 U. S. 438, 448. Upon these 
questions the court expresses no opinion. 

The decree is reversed and the cause 
is remanded to the ditsrict court with 
directions to dismiss the bill of complaint. 

It is so ordered. 

Mr. Justice Brandeis, Mr. Justice Stone, 
Mr. Justice Roberts and Mr. Justice Car- 
dozo are of opinion that the decree 
should be reversed and the bill dismissed 
for want of equity, without passing upon 
the question whether section 3 of the Act 
of Aug. 8, 1911, is applicable. That ques- 
tion was not presented by the pleadings or 


| discussed in either of the opinions deliv- 
Cong. Rec., | 
Tist Cong., 1st sess., vol. 71, pp. 2279, 2280, 


ered in the district court. — F. (2d) —. 
It was not mentioned in the Jurisdictional 
Statement filed under Rule 12 or in the 
briefs of the parties filed here. So far 
as appears, all the members of the lower 


| court and both parties have assumed that 


section 3 is controlling. 
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Journal and Calendar 
Of the Supreme Court 
Of the United States 


November 7, 1932 
Present: The Chief Justice, Mr. Justice Van 


Devanter, Mr. Justice McReynolds, Mr. Justice | 


Brandeis, Mr. Justice Sutherland, Mr. Justice 
Butler, Mr. Justice Stone, Mr. Justice Roberts, 
and Mr. Justice Cardozo. 

Charles M. Fryer, of San Francisco, Calif.; 
Saul Wilchins, of New York City; Murry A. 
Weekly, of Washington, D. C.; Nome Hardy 
Britton, of Washington, D. C.; Philip Chip- 
man, of Portland, Oreg.; William A. Moore, 
of Trenton, N. J.; Robert L. Ward, of Caruth- 
ersville, Mo.; 
ington, D. C.; 
Ariz.; Paul Y. Davis, of Indianapolis, Ind.; 
John Y. Jordan Jr., of Asheville, N. C.; and 
Connor Hall, of Huntington, W. Va., were ad- 
mitted to practice. 


Decisions Accompanied 
By Written Opinions 


No. 96. The United States of America, peti- 
tioner, v. 


me ment affirmed and cause remanded to 
e 


District of Minnesota. 
tice Cardoza. 

No. 43. William Grau, 
United States of America. 
rari to the United States Circuit Court of 
Appeals for the Sixth Circuit. Judgment re- 


Opinion by Mr, Jus- 


petitioner, v. The 


versed and cause remanded to the District | 
Court of the United States for the Eastern | 


District of Kentucky for further proceedings 
in conformity with the opinion of this court. 
Opinion by Mr. Justice Roberts. Mr. Justice 
Stone and Mr. Justice Cardozo are of opin- 


ion that the judgment should be affirmed. 
No. 10. 


United States of America ex rel. 
Leo Stapf, 


etitioner, v. Edward Corsi, Com- 
missioner of Immigration at the Port of New 
York. On writ of certiorari to the United 
States Circuit Court of Appeals for the Sec- 
ond Circuit. Judgment affirmed, and cause 
remanded to the District Court of the United 
States for the Squthern District of New York. 
Opinion by Mr. Justice Roberts. 

No. 18. Norfolk & Western Railway Com- 
pany, appellant, v. The United States of Amer- 
ica and Interstate Commerce Commission. Ap- 
peal from the District Court of the United 
States for the Western District of Virginia. 
Decree affirmed. Opinion by Mr. Justice Rob- 
erts. Mr. Justice Butler took no part in the 
consideration or decision of this case. 

No. 26. David Burnet, Commissioner of In- 
ternal Revenue, petitioner, v. Henry Harmel. 
On writ of certiorari to the United States 


Circuit Court of Appeals for the Fifth Cir- | 


cuit. Judgment reversed, and cause remanded 
to the said Circuit Court of Appeals for fur- 
ther proceedings in conformity with the opin- 
ion of tilis court. Opinion by Mr. Justice 
Stone. 

No. 97. Jack Gebardi and Louise Rolfe Ge- 
bardi, petitioners, v. The United States of 
America. On writ of certiorari to the United 
States Circuit Court of Appeals for the Sev- 
enth Circuit. Judgment reversed and cause 
remanded to the District Court of the United 
States for the Northern District of Illinois 
for further proceedings in conformity with 
the opinion of this court. Opinion by Mr. 
Justice Stone. Mr. 
in the result. 

No. 4. Seaboard Air Line Railway 
pany, appellant, v. A. W. Watson. Ap 
the Supreme Court of the State o 
Appeal dismissed with costs. 
Justice Butler. Mr. Justice 
no part 
this case. 

No. 14. 
Schoenthal, 


Com- 
al from 
Florida. 
Opinion by Mr. 

randeis took 


Morris Schoenthal 

petitioners, v. Irving Trust Co., 
as Trustee in Bankruptcy of Leonard H. 
Smith, etc. On writ of certiorari to the United 
States Circuit Court of Appeals for the Sec- 
ond Circuit. Decree reversed with costs. and 
cause remanded to the District Court of the 
United States for the Southern District 
New York for further proceedings in conform- 
ity with the opinion of this court. 
by Mr. Justice Butler 

No. 22 Washington Fidelity 
surance Company, petitioner, v. Winnie Bur- 
ton On writ of certiorari to the Court 
Appeals of the District of Columbia 
ment reversed with costs and cause remanded 


and Fannie R. 


National In- 


William A. Zalsesak, of Wash- | 
Lynn M. Laney, of Phoenix, | 


Great Northern Railway Company. | 
On writ of certiorari to the United States Cir- | 
cuit Court of Appeals for the Eighth Circuit. | 


istrict Court of the United States for the | 


On writ of certio- | 


Justice Cardozo concurs | 


in the consideration or decision of | 


of | 


Opinion | 


mr | 
Judg- | 
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to the ssid Court of Appeals for further pro- 
ceedings in conformity with the opinion of 
this court. Opinion by Mr. Justice Butler. 
Separate opinion by Mr. Justice Stone in 
which Mr. Sustice Brandeis concurs. 

No. 98. Ozie Powell, Willie Roberson, Andy 
Wright, and Olen Montgomery, petitioners, v. 
State of Alabama; 

No. 99. Haywood Patterson, petitioner, v. 
State of Alabama; and 

No. 100. Charley Weems and Clarence Nor- 
| ris, petitioners, v. State of Alabama. On 

writs of certiorari to the Supreme Court of 
| the State of Alabama. Judgments reversed 
|} and cases remanded to the said Supreme 


Court for further proceedings not inconsist- | 


| ent with the opinion of this court. Opinion 
| by Mr. Justice Sutherland. Dissenting opin- 
| fon by Mr. Justice Butler in which Mr. Jus- 
| tice McReynolds concurs 

No. 19, The United States of America, ap- 
pellant, v. Shreveport Grain & Elevator Com- 
pany. Appeal from the District Court of the 
| United States for the Western District of 

Louisiana. Judgment reversed and cause re- 

manded to the said District Court for further 

proceedings in conformity with the opinion 

| of this court. Opinion by Mr. Justice Suth- 
erland. Mr. Justice Brandeis, Mr. Justice 
Stone and Mr. Justice Cardozo concur in 
the result. 

No. 24. Gulf States Steel Company and Na- 
tional Surety Company, petitioners, v. The 
United States of America. On writ of cer- 
tiorari to the United States Circuit Court of 
| Appeals for the Fifth Circuit. Judgment af- 


| District of Alabama. Opinion by Mr. Justice 
McReynolds 
No. 5. The New York Central Securities 
Corporation, appellant, v 
of America, The Interstate Commerce Com- 
mission, The New York Central Railroad Com- 
pany et al. Appeal from the District Court 
of the United States for the Southern Dis- 
trict of New York. Decree affirmed. Opinion 
by Mr. Chief Justice Hughes. 
No. 6. H. L. Mosher, petitioner, v. 
| Phoqpix; and 
+ No. 7. H. L. Mosher, petitioner, v. City of 
Phoenix. On writs of certiorari to the United 
States Circuit Court of Appeals for the Ninth 
Circuit. Decrees reversed with costs and cases 
remanded to the District Court of the United 
States for the District of Arizona for further 
proceedings in conformity with the opinion 
of this court. Opinion by Mr. Chief Justice 
Hughes. 


Disposiiion of Appeals 
Without Opinions 


The Chief Justice announced the following 
orders of the court: 

No. 452. Lawrence A. Wagner, appellant, Vv 
John H. Lennhouts, etc., et al. Appeal from 
the Supreme Court of the State of Wisconsin. 
| Per curiam: The motion of the appellee to 
dismiss the appeal herein is granted, and the 
appeal 
judgment of the State court 
be reviewed was based upon a nonfederal 
| ground adequate to support it McCoy v 
Shaw, 277 P. S. 302, 303; Arneson v. United 
Irrigation Co., 284 U. S. 592, 593; Potter v 
Maybury, 284 U. 8. 593, 594; Ellison Ranching 
Cc v. Bartlett, 284 U. S. 598 

No. 400. John P. H. Chandler, appellant, v. 
The State of Maine. Appeal from the Supreme 
Judicial Court of the State of Maine Per 
curiam: The appeal herein is dismissed for 
the want of a substantial Federal question. 
Storaesli v. Minnesote, 283 U. 8. 57, 62, 63. 64; 
Sprouls v. Binford, 236 U. S. 374, 396; Hen- 
drick v. Maryland, 235 U. S. 610; Wabash R. 
R. Co. v. Flannigan, 192 U. S. 29, 38. 

No. 462. Hibernia Bank & Trust Company 
and Canal Bank é& Trust Company, appel- 
| lants, v. Stanley L. Maxwell Appeal from 
the Supreme Court of the State of Louisiana. 
Per curiam: The motion of the appellee to 


here sought to 





dismiss the appeal herein is granted, and the | 


appeal is dismissed for want 
Section 237(a), Judicial Code, as amended by 
the act of Feb. 13, 1925 (43 Stat. 936, 937) 

Treating the papers whereon the appeal was 
allowed as a petition for writ 
as required by section 237(c), Judicial Code, 
as amended (43 Stat. 936, 938), certiorari is 
denied 

The Chief Justice said: 

“The other orders of the court appear upon 
the list certified by the Chief 
filed with the clerk and will 
nounced craily.” 

No. — Original 
i James, petitioner. 


not be an- 


Ex parte: Charles Clay 
Upon consideration of the 


firmed and cause remanded to the District | 
Court of the United States for the Northern | 


The United States | 


City of | 


is dismissed for the reason that the | 


of jurisdiction. | 


of certiorari | 


Justice and | 
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| return of the respondent to the rule to show 
cause heretofore issued in this matter, it is 
ordered that the motion of the petitioner for 
| leave to file a petition for a writ of mandamus 
| to require the respondent to call to his assist- 
| ance two other Federal Judges, in the manner 
provided by section 380, Title 28, U. 8S. Code, 
| to hear and determine the applications for 
interlocutory and final injunction in a cause 
| entitled Charles Clay James v. Horace Frier- 
son Jr. et al., be, and the same is hereby, 
denied, in view of the fact that it would be 
entirely impracticable to convene the spe- 
cially constituted district court and to pro- 
cure a hearing in time to make any decree 
effective prior to the general election. 

No. ——, Original. Ex parte: —— Williams, 
petitioner. The motion for leave to file a 
petition for a writ of habeas corpus is denied 
without prejudice to appropriate application 
to the proper District Court of the United 
States or Judge. 

No. 586, October Term, 
Murphy, petitioner, v. Eugene R. Bird, Ad- 
ministratrix, etc., et al. Motion for leave to 
file petition for a rehearing denied. Motion 
of petitioner in the matter of proposed dis- 
barment is denied. 

No. 356. Indian Territory Tlluminating Oil 
Company, appellant, v. Board of Equalization 
of Tulsa County, Oklahoma; and 

No. 357. Indian Territory Illuminating Oil 
Company, appellant, v. Board of County Com- 
missioners of Payne County, Oklahoma. Ap- 
peals from the Supreme Court of the State 
of Oklahoma. Per curiam: The appeals 
herein are dismissed for the want of juris- 
diction Section 237(a) Judicial Code, as 
amended by the act of Feb. 13, 1925 (43 Stat. 
936, 937); Citizens National Bank v. Durr, 257 
U. S. 98, 106, 107; Jett Bros, Distilling Co. v. 
Carrollton, 252 U. S. 1, 4, 5, 6. Treating the 
papers whereon the appeals in these causes 
were allowed as petitions for writs of cer- 
tiorari, section 237(c), Judicial Code, as 
amended (43 Stat. 936, 938), consideration 
| thereof is postponed and leave is granted to 

petitioners to file briefs supporting applica- 
tions for certiorari within 15 days with 10 
days for opposing counsel to reply. 

Wo. 293. First National Bank of Shreveport, 
La., et al., appellants, v. Louisiana Tax Com- 
mission et al. Further consideration of the 
question of the jurisdiction of this court and 
of the motion to dismiss is postponed to the 
hearing of the case on the merits. 

No. 395. C. A. Bradley, Doing Business as 
Wolverine Motor Freight Lines, appellant, v. 
The Public Utilities Commission of Ohio; 

No. 412. Los Angeles Gas and Electric Cor- 
poration, appellant, v. Railroad Commission 
of the State of California et al.; and 

No, 453. R. S. Sterling. Governor of the 
State of Texas, et al., appellants, v. E. Con- 
stantin et al. In these cases probable juris- 
diction is noted. 


1927. Lulu Mignon 


| Petitions for Writs 


° “ff 
Of Certiorari Granted 

No. 423. Levering & Carrigues Company et 
al., petitioners, v. Paul J. Morrin, Individually, 
etc., et al. Petition for writ of certiorari to 
| the United States Circuit Court of Appeals 
for the Second Circuit granted limited to the 
question of Federal jurisdiction other than 
questions relating to diversity of citizenship 
| No. 322. The Massachusetts Mutual Life In- 
surance Company, petitioner, v. The United 
States. Petition for writ of certiorari to the 
Court of Claims granted 

No. 407. George B. Munroe, Receiver, peti- 
tioner, v. Louis Raphael Petition for writ 
of certiorari to the United States Circuit 
Court of Appeals for the First Circuit granted. 


Petitions for Writs 


Of Certiorari Denied 


No. 254. Martin Hotel Company, 

Hote) Company et al., petitioners, v. The 

United States of America. Petition for writ 

of certiorari to the United States Circuit Court 
| of Appeals for the Eighth Circuit denied. 

No. 351. The Denver Rock Drill Manufac- 
turing Company, petitioner, v. The United 
States. Petition for writ of certiorari to the 
Court of Claims denied. 

No. 386. George F. Hanrahan, as 
in Bankruptcy of Julius H. Reiter, Bank- 
rupt, petitioner, v. Julius H. Reiter. Petition 
for writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Second Circult 
denied 

No. 394 
Moore, pet 





M. & M. 


Trustee 


Mary C. Young and Mary Young 
tioners, v. Commissioner of Internal 
Revenue. Petition for writ of certiorari to the 
United Stetes Circuit Court of Appeals for 
| x Ninth Circuit denied 


No, 403, Henry R. Adams and E. C. Mullen- 
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dore, etc., petitioners, v. The United States of 
America et al. Petition for writ of certio- 
rari to the United States Circuit Court of Ap- 
pea's for the Tenth Circuit denied. 

No. 404. Henry R. Adams and E. C. Mullen- 
dore, petitioners, v. Osage Tribe of Indians 
et al. Petition for writ of certiorari to the 


United States Circuit Court of Appeals for | 


the Tenth Circuit denied. 

No. 405. E. C. Mullendore,. Beatrice White- 
wing et al., petitioners, v. Osage Tribe of In- 
dians et al. Petition for writ of certiorari to 
the United States Circuit Court of Appeals 
for the Tenth Circuit denied. 

No. 406. Charles F. Yarbrough, E. C. Mullen- 
dors et al., petitioners, v. Osage Tribe of In- 
dians et al. Petition for writ of certiorari to 
the United States Circuit Court of Appeals 
for the Tenth Circuit denied. 

No. 259. Maryland Casualty Company, peti- 
tioner, v. County Court of Morgan County 
et «and ' 

No. 409. County Court of Morgan County, 
pet.tioner, v. Maryland Casualty Company et 
al. 
Un‘ted States Circuit Court of Appeals for the 
Fo" th Cireuit denied. 

No. 410. United States Steel Products Com- 
pa..; et al., petitioners, v. Navigazione Libera 
Tricstine Societa Anonima et al.; and 

No. 411. American Printing Ink Co. et al., 

titioners, v. Navigazione Libera Triestina 

ocieta Anonima et al. Petition for writs of 
certiorari to the United States Circuit Court 
of Appeals for the Second Circuit denied. 

No. 420. Clara Sielcken-Schwarz, petitioner, 
v. American Factors, Limited; and 

No. 421. Beta Isenberg, petitioner, v. Amer- 
ican Factors, Limited. Petition for writs of 
certiorari to the United States Circuit Court 
of Appeals for the Second Circuit denied. 

No. 422. Insurance Building Corporation, 
petitioner, v. Luckenbach Steamship Company, 
Inc. Petition for writ of certiorari to the 
United States Circuit Court of Appeals for 
the First Circuit denied. 

No, 425. Frank N. Kaiser and Thomas W. 
McCormick, petitioners, v. The United States 
of America. Petition for writ of certiorari 
to the United States Circuit Court of Appeals 
for the Eighth Circuit denied. . 

No. 353. James F. Lane, petitioner, v. Paul 
W. Voohies, Attorney General of the State of 
Michigan. Petition for writ of certiorari to 
= apenas Court of the State of Michigan 

enied. 


No. 382, James Telfer, petitioner, v. Aaron 


| titioners, 


Petitions for writs of certiorari to the | 





Boulton. Petition for writ of certiorari to the 
Supreme Court of the State of Idaho denied. 

o. 413. Frank Burkis and Peter Starr, pe- 
v. The United States of America. 
Petition for writ of certiorari to the United 
States Circuit Court of Appeals for the Third 
Circuit denied. 

No. 416. John Gray, petitioner, v..G. H. 
Hecke, W. C. Jacobson et al. Petition for writ 
of certiorari to the Supreme Court of the 
State of California denied. 


No. 418. School District No. 22, Osage 
County, Oklahoma, et al., petitioners, v. Paul 
P. Prudden, Harry L. Hutchinson et al.,. etc. 
Petition for writ of certiorari to the United 
States Circuit Court of Appeals for the Tenth 
Circuit denied. 

No. 419. Shevlin Land Company and Fred 
Evans, petitioners, v. County of Becker, in 
the State of Minnesota. Petition for writ of 
certiorari to the Supreme Court of the State 
of Minnesota denied. 

No. 427. 
Petroleum Corporation et al.; 

No. 428. William C. Mason, 
Shell Petroleum Corporation et. al.; 

No. 429. Winfred C. Churchill et al., peti- 
on v. Shell Petroleum Corporation et al.; 
an 

No. 430. Otto'B. Wenrich et al., petitioners, 
v. Shell Petroleum Corporation. Petition for 
writs of certiorari to the United States Circuit 
Court of Appeals for the Tenth Circuit denied. 

No. 431. Frank Gadek, petitioner, 
United States of America. 
of certiorari to the United States Circuit Court 
of Appeals for the Third Circuit denied 

No. 432. John Shirley Ward et al., peti- 
tioners, v. Commissioner of Internal Revenue. 
Petition for writ of certiorari to the United 
States Circuit Court of Appeals for the Ninth 


| Circuit denied. 
John Strogan, petitioner, v. The | 


No. 435. 


United States of America. Petition for writ 


of certiorari to the United States Circuit Court | 


ef Appeals for the Third Circuit denied. 

No. 436. John -Strogan, petitioner... v. 
United States of America. Petition for writ of 
certiorari to the United States Circuit Gourt 
of Appeals for the Third Circuit denied. 


No. 473. Abraham & Straus, Inc., petitioner, 


v. Art Metal Works, Inc. Petition for writ of 


| certiorari to the United States Circuit Court 


of Appeals for the Second Circuit denied. 
No. 40. 


W. L. Shore, petitioner, v. Shell | 


petitioner, v. | 


v. The | 
Petition for writ | 





The | 


Bernard L. Shapiro, petitioner, v. | 
Horace B. Wilgus et al. Appearance of Francis | 31, 33, 40, 4i, 42, and 48. 


| H. Saunders for. Kroger. 


November 8, ‘1932 


Biddle withdrawn on motion’of Mr. Francis 
Biddle in that behalf. 
No: 335. Ray Lyman Wilbur, Secretary of the 


| Interior, petitioner, v. The United States of 


America; ex rel. Chestatee Pyrites & Chemical 
Corporation. Motion to advance submitted by 
Mr. Levi Cooke in behalf of counsel for the 
respondent. , 

No. ——, Original. State of New Jersey, com- 
plainant, v. The Commonwealth of , Pennsyl- 
vania. Motion for leave to file bill of com- 
plant submitted by Mr. Duane E. Minard for 
the complainant. 

No. 495. Ethel M. Dorrance, Géorge Morris 
Dorrance et al., etc., petitioners, v. The Com- 
monwealth of Pennsylvania. Motion of the 
State of New Jersey for leave to intervene 
as a party petitioner submitted by Mr. Duane 
E. Minard in that behalf. 


No. 5, Original. State of Wisconsin 
complainants, v. The State of Illinois 

No. 8, Original. State of Michigan 
complainants, v. The State of Tllinois 
and 

No. 9, Original. State of New York 
complainants, v. State of Illinois et al. 
turn of the defendants, the Sanitary District 
of Chicago and the State of Illinois, to the 
rule to show cause presented. 

No. 15, Original. State of Wyoming. com- 
plainant, vy. State of Colorado. Replication 
of complainant presented. 

No. 426. Carl Arkwright, Robert B. Ark- 
wright, James Arkwright et al., petitioners, 
v. C. A. Gonser, as Executor of the Estate of 
L. W. Hutton, deceased, et al. On petition 
for writ of certiorari to the United States 
Circuit Court of Appeals for the Ninth Cir- 
cuit. Petition dismissed for failure to com- 
ply with the rules. 


Oral Arguments 
Heard by Court 


No. 19, Original. Ex parte The United States, 
petitioner. Argued on the return to tiie ‘rule 
to show cause- by Mr. Solicitor... General 
Thacher-for the petitioner, and by Mr. Fran- 
cis Biddle for the respondents. 

No. 218. Kroger Grocery & Bakin 
v. Minnie J. Yount. Argued by Walter 
rocery. &_ Baking 
Company, and by Mr. R. L. Ward for Yount. 

Adjourned until Nov. 8, at-12 o'clock; when 
the day cail will be: Nos. 314,- 220,.177, 23, 


Company 


The United States 
PATENTS QUARTERLY ADVANCE SHEETS 


_ The United States Patents Quarterly, known and recognized as complete and authori- 
tative on all patent and trade mark matters, has expanded its service to include weekly ad- 
vance sheets of current patent and trade mark decisions. 


These weekly advance sheets contain the complete text of recent court opinions and 
Patent Office rulings pertaining to patents, trade marks and copyrights. 


For ease in consulting this service a cumulative alphabetical index\is maintained. 
There is also a cumulative subject index with a reference to the page numbers upon which 
appear case digests classified under our standard headings. ; 


The advance sheets are accumulated and bound at quarterly intervals and these. per- 
manently bound library volumes are sent to subscribers without extra charge. 


A sturdy and attractive ring- 

binder, stamped in gold, fur- 

nished to every subscriber 
without additional charge. 


Subscription Price 
$35.00 


a year 


The Bureau of National Affairs 
2201, M Street N. W., Washington, D. C. 








| The United States 
WEEKLY LAW SERVICE 


This specialized weekly law service marks a new development in legal 


news reporting. No other service attempts to do what this new service 
accomplishes. 


Each week, out of the thousands of decisions being handed down in the 
various Federal and State Courts, this service segregates these decisions 
which are consequential and important. Its comprehensive digests of these 
decisions furnished the subscriber promptly after the decisions are handed down 


enables the practicing attorney to apply to problems at hand the latest authori- 
tative pronouncements. 


The United States Weekly Law Service is issued each week in the 
form of loose-leaf pages ready to be inserted in a binder. The service consists 
of three parts each of which is separated in the binder by tab cards. 


PART ONE: Contains comments and interpretation as to facts and trends 
relating to court practices and legal problems. From week to week out- 
standing decisions of the Supreme Court of the United States and of 
other courts are analyzed and their possible effect considered. 


PART TWO: Consists of digests of decisions of consequence containing new 
principles of general application. These decisions are drawn from courts 
all over the country, both Federal and State. 


PART THREE: Contains a subject-matter index prepared monthly making 
the service of permanent reference and research value. 
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